United States Court of Appeals 


for the Second Circuit 


APPENDIX 


16-1438 


UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


Docket No. 76-1438 14 


UNITED STATES OF AMERICA, 
Appellee, 
V. 
JAMES MELVIN GREEN, 
Defendant~Appellant, 
and 
DEBRA FENNELL GREEN, 


Defendant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT 0O:;* NEW YORK 


NOV 2 6 1976 APPENDIX 
4 dane, pieuen OSS 


ROBERT B. FISKE, JR. GUY MILLER STRUVE 

United States Attorney 1 Chase Manhattan Plaza 
for the Southern District New York, New York 10005 
of New York HA 2-3400 

One St. Andrew's Plaza 


New York, New York 10007 Attorney for Defendant-Appellant 
791-1923 


Attorney for Appellee 


TABLE OF CONTENTS 


Docket Entries 
Indictment 


Transcript of Suppression Hearing on 
June 14 and 15, 1976 


Transcript of Trial on June 16, 17, 
and 18, 1976 


Judgment (James Melvin Green) 
Judgment (Cebra Fennell Green) 


Notice of Appeal (James Melvin Green) 


Exhibits 


Government Exhibit 1-A (admitted A608) 
Government Exhibit 2 (admitted A472) 
Government Exhibit 3 (admitted A472) 
Government Exhibit H-1l (identified Al4) 
Government Exhibit H-10 (identified A126) 
Government Exhibit (identified A128) 
Government Exhibit H (identified A174) 
Government Exhibit (admitted A199) 


Government Exhibit (admitted A222) 


ection I 
“7 se 4S 
|/“ GREEN, JAMES MELVID 0528 i 0S17 
1 / 
— A. 2. ‘ 
O*FENSES CHeAGEO 
Bank robbery. 


Bank robbery with use of dang 


18:2113 (a) 
18:23 (d) 


i KEY OATES & inTEAVALS 


} —_ wee 
| POP G. A OTHER PRO. 
_ es BES Soe 
———, 


Sad Soe 2. 09 areen oon 
isa ee 


ATTORNEYS — senmmmen Cus — tee ween 
lod - - 
As. 4 *¢ 


OO OE OE BOS MOTT HE NE CHORE Oh LEE OCU Ory Here 
- 


DATE nr Cee La 


§-23-7 | Filed indictment. 


| Case assigned to Judge Ward superseding 76 Cr i \ 
6-18-76 | Mied sealed & ic envelope not to Se cpened(/tmmt 
further order of this court or a higker court...‘ 
(Filed is cashiers vanlt) 


PROC EEOINGS: 


fe epee 1 ese so 


Brieaat, ., 


Piled Govt's requests to charss 
pled govt’s cemoradm: of law in opposition to 4 


the out of Court & in Court identifications of 
exployee eye witnesses 


D, ft ¥/a/t plead 3/G P.T.ocgs re: Db suppress: 
at 27.4. DSft cont'd remanded... vard,J. 
| $=3=76 seft I/a/? Jobert Mitchell substitued for Jos. 3! 
for Jas. M Geen .S4il sont'd. DESt remacced is 
suppression arg. 4 trial set for 5-1h-76..wgrd, J. 
a 
$=14=76 Deft ¥/4/P uppreesion nearing 
suppression hearing cont’d- Saniaé 
T ial begins 


$~1 5-75 
3-16=75 


Aa 6 ate 


G-2e-+'. Filed temecsipt of record of proceedings, dated Jems s-5 “t6- 17 Seg, | 
; ! 


; 10-14-76 Filed transcript of proceedings dated Sepc. 14-76. 


S“ntarce date $-3-76 at 9:° nu. TBCS remanded... /ard,J. 
| 6-21-75 Biled 6A form 720 appointing Joseph 3. Hirschfield as aud 


Ae i ee I ie ae ee ee, ces oe ee “OAC ve seks Ud res ts UNE 9 tens So 
<ecnariv oases juisiaaibapiiiemsethiehdielbino~ wchasesionsoedscxamscamdnolipunsesscniagusionaaatonn 
¥ EXCLUOABLZ CTLsr 
sate | IV BROCEEDNAS contrue aace TH | : 40 
ae aa. eo 
me OO CLM IN! “0D | nenemnenen a0: — j — —_ a > 
. { 
= 
5=47=76 T tal cont'd | 
| 5218-75 Trial concluded Verdict DES: «ils; on all cts OSI ordered | 
} i i 


Zaz deft; “| 

| 4=27=76 | #iled Cla forn #20 copy 2 aushocizing payment for seth 3B. Sirschfield 
az atty for deft dated 6-16-76....Wacd,Z. 

Piled daft's sotion for vetrial 


Filed deft's temoradus of motion to dismiss indictrert purcsrant 
article IV of interstate agreement on detainers 


{ 
| 
' 
oo Fld seme end on motion f14 7-2-76 In as mn as the movant has failed 
i 

| 

} 

{ 


to cdarenatzste that he didnot have wafticisent ovpartumity| te 
consult with counsel both before & during trial & waa theret; 


Prejudiced, the motion for retzis) is denied So ordered Yard,J. Cafe feos } 
- | l 


: . ‘ | 
1 S176 DEft. (atty present ) PLD JUDGMERr 4 cQenmeye he cefg is bereby committed 
to the custody of the Attomey General or his ‘authorized representative | 
| for imprisermant for a period of PYENTY (20) T2488 on ct 1 } 
f TWEyEY (20) T2aRS GN Cr 3 & TWENTY TEARS (20) on ct k. Said/sentances | 
on ct 3 & 4 to rum cancurvently with the sentence imposed cn i 
ct 1. Iaposition of Sen*amce on ct 2 is Caspended & deft is|placed on 
probation forma period of Gms (1) Day; Impositionof S ntence om ct 5 ia | 
suspended & ésft is placed on probation for a period of ONS|(1). DAY ' 
|. Satd pertods of probaticn to be consecutive to term of imprisonment | 
imposed on ctz 1,3 &  ubject to the standing ,robation cxder of } 
this Court. DEft to recéive credit for time served in Fideral custody i 
‘& commection with sentence hers imposed. SEMANDED pending az; : . 

ove eW Fd,J........isened copies ' 


\ i 


9-276 ‘ytd motice of appeal from judgment entered }-1l-/6 (copy to U.S. Avtz 
mailed copy to deft . 


> 


BNE AND ®E5TTUTIC™) PAYMENTS 


ri: a = cae 5.5. NUMSES i 3arz R€Ca27 NU eer 23 NuMsEa 
A ARR RE RO ES TT SS “ 


owes een nen ere cee A 


eta Kile 
Hssisy OF 


os er 
wi aw Le St 
--- 


Yea 7 ai 
Defendants. 


DESRA FENNELL GREEN, 


of another money 


was in the care, 


of Manufacturers tianover Trust Cemp: 


fnseicsas, Hew Yors, 
then insured bo; urance Corporation. 
T4tle 13 

79 


saved 


The Grand Jury further charges: 
On or adout the 25th day of 
in the Southern District cf New York, 


and DESRA PENNELL GREEN, the 


A4 


COUNT THREE 

The Grand Jury further charges: 

On or about the 5th day of March, 1976, 
in the Southern District of New York, JAMES MELVIN GREEN 
and DEBRA FENNELL GREEN, the defendants, unlawfully, 
wilfully and knowingly, by force, violence and intimidation, 
did attempt to take from the person and presence of 
another money and property which then belonged to and 
was in the care, custody, control, management and possession 
of First National City Bank, 40 West 57th Street, New York, 
New York, a bank whose deposits were then insured by the 
Federal Deposit Insurance Corporation. 

(Title 18, United States Code, Sections 2113(a) and 2.) 

The Grand Jury further charges: 

On or about the &th day of March, 1976, 
in the Southern District of New York, JAMES MELVIN GREEN 
and DEBRA FENNELL GREEN, the defendants, unlawfully, 
wilfully and knowingly, by force, violence and intimidation, 
did take and attempt to take from the person and presence 
of another money and property which then belonged to and 
was in the care, custody, control, management and possession 
of National Bank of North America, 515 Seventh Avenue, 
New York, New York, a bank whose deposits were then insured 
by the Federal Deposit Insurance Corporation. 

(Title 18, United States Code, Sections 2113(a) and 2.) 
COUNT FIVE 

The Grand Jury further charges: 

On or about the 8th day of March, 1976, in 
the Southern District of New York, JAMES MELVIN GREEN 
and DEBRA FENNELL GREEN, the defendants, in committing 


and attempting to commit the offense charged in Count 


Pour of this Indictment, did assault and put in jeopardy 


TGR: ds 
M-1652 the life of another person by the use of a dangerous 


weapon or device, to wit, a handgun. 


(Title 18, United States Code, Sections 2113(d) and 2.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


:Before: 
UNITED STATES OF AMERICA :HON. ROBERT J. WARD, D.J., 


and a Jury 
vs. 


JAMES MELVIN GREEN and 3 76 CRIM. 517 
DEBRA FENNELL GREEN, : 


FILED 
Defendants. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Pe ere EET PEA ERE x 
UNITED STATES OF AMERICA, 
vs. ‘ 76 Cr. §17 
JAMES MELVIN GREEN and . 
DEBRA FENNELL GREEN, : 
Defendants. 
eR CNR Maree ese meeTeN ‘ 


Before: 


HON. ROBERT J. WARD, 
District Judge. 


New York, June 14, 1976; 
10.20 o'clock a.m. 
(Room 518) 


APPEARANCES : 


ROBERT B. FISKE, JR., Esq., 
United States Attorney for the 
Southern District of New York; 
BY: J. GORMAN REILLY, Esq., 
Assistant United States Attorney. 


ROBERT MITCHELL, Esq., , 
Attorney for Defendant 
Mames Melvin Green. 


ROLAND THAU, Esq., 
Attorney for Defendant 
Debra Fennell Green. 
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THE COURT: Miss Kruger, would you call the 
case which was set down for trial this morning with the 
understanding that prior to the selection of the jury there 
would be a hearing. 

THE CLERK: United States versus James Melvin 
Green and Debra Fennell Green. 

THE COURT: Is the Government ready for the 
hearing? 

MR. REILLY: Yes, your Honor, the Government 
is ready for the hearing. 

THE COURT: Are the defendants ready for the 
hearing? 

MR. MITCHELL: The defendant James Melvin Green 
is ready. 

MR. THAU: And the defendant Debra Green also. 

THE COURT: Very well, we will proceed now with 
the hearing or hearings. They will concern themselves 
with, as I understand it, two subjects, No. 1 the identi- 
fications made by various tellers primarily of the 
defendants and, No. 2, the legality of certain seizures 
which were made in this case. 

The Court is prepared to hear counsel and then 
to take testimony. 


MR. REILLY: Your Honor, the Government is 
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prepared and would prefer to proceed with the photo iden- 
tification aspects of the hearing. This might result in 
Or two witnesses being called back twice. These are 

FBI agents. For the sake of continuity I think it is 
preferable to do it that way. 


My first witness would be FBI Agent Ed Roach. 


EDWARD J. ROACH, called as a witness by 
the Government, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. REILLY: 

Q Mr. Roach, where are you employed? 
A I'm employed by the Federal Bureau of 

Investigation. 

Q To what squad are you assigned? 


A I am assigned to the Bank Robbery Squad. 


Q Are you aware of a reported bank robbery at the 


Manufacturers Hanover Trust Company at Sixth Avenue and 
46th Street on February 25, 1976? 
Yes, I am. 


Were you assigned as case agent to that bank 


Yes, I was. 
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All 
Roach - direct 


Q Did there come a time when you went to the 


Manufacturers Hanover Trust Company at that address with 


a spread of photographs of a male suspect? 

A Yes, there was. 

Q Do you recall what date that was? 

A No, I don't. 

Q Dic you make a report that would refresh your 
recoolection in that regard? 

A Yes, I did. 


Q Do you have that with you? 


You have it. 
MR. REILEY: I will withdraw that. 
I will show you something that will be helpful. 
I'm showing you what I have marked as 3909, 
10 and 1l and I will ask if that in any way refreshes 
your recollection as to the date you went to the court? 

A Yes, this is a typewritten transcript of the 
statements I took that day. I see it as the March 5 -- 
typewritten transcript of the statements that I took on 
March 5, 1976. 

Q What did you do on March 5? 

a I showed a group of photographs to three bank 
employees. 


Q Where did you show it to them? 
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A At the bank, in the rear of the bank and in 


the bank's conference room. 


Q Just tell us what happened. Did you show them 


all togeth>r or did you show them individually? 
A I believe when I entered the bank my intent -- 
THE COURT: Not what your intent was. Tell 
us what you did. 

A I entered the bank to show a spread of photo- 
graphs, a group of photographs to three separate bank 
employees. I did this taking them individually. 

I don't recall the exact order of the employees, but I 
do recall their names. All three were employees on 
duty today of the February 25 robbery. 

Q What were the names of the three individual 
bank employees? 

A Eugene White, Charlene Churilla and Celinda 
Rivera. 

Q Would you tell us the manner in which you 
showed the photographs to these individuals? 

A I took these individuals one at a time to this 
conference room and told them that I was going to display 
to them a group of photographs and they should, after 
carefully reviewing this group of photographs, if they 


could, pick anyone that they felt in this group of photo- 
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graphs that was identical to an individual that committed 


the robbery at that bank on February 25, 1976. 


Q With respect to Eugene White, do you recall 
what transpired when you ane the photographs to him? 

A I spread this group of photographs in front of 
him in no particular order and after glancing at ail ‘*. 
group together for just a moment he selected the photograph 
that he said was identical o the individual who robbed 
that bank on February 25. 

MR. RELY: Your Honor, dan we have an off the 
record discussion a moment? I notice some FBI agents 
have come in. Does defense counsel wish to have them 
outside? 

MR. MITCHELL: Yes. 

MR. REILLY: One of them is Mr. Higgins. 

(Pause.) 

THE COURT: I suggest that you use the jury 
room as a witness room. As you know, there is no witness 
room in this wing. 

MR. REILLY: Yes, your Honor. There are some 
witnesses there already. 

MR. THAU: I notice apparently lay witnesses 
or persons just walked in. Perhaps they might be 


witnesses also. 
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MR. REILLY: That is correct. You go to the 
witness room. 

Anyone not a witness in the case will remain 
in the courtroom. All witnesses will remain in the 
jury room. 

I believe your testimony up to this poiat was 
that Mr. White looked at the photo spread and selected 
something or someone. 

THE WITNESS: Yes, he did. 


THE COURT: What exactly happened? 


MR. REILLY: I'm going to mark as Hearing Exhibit 


No. 1 a group of photographs, nine photographs. 

(Government's Exhibit 1 was marked for 

identification.) 

MR. REILLY: I eu going to show them to the 
witness. 

THE COURT: Agent Roach, have you ever seen 
those photographs before? 

THE WITNESS: Yes, I have, your Honor. 

THE COURT: Tell us when? 

THE WITNESS: Well, I put together this group 
of photographs in my office for the purpose in mind to 
put together a fair group of photographs that would be 


representative of a young Negro male, early 20's, short 
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and I interspersed this photograph with this group of 
photographs that I put together in my office and I numbered 
them on the rear 1 through 9. It so happens that on the 


back of the defendant's photograph I noted his photograph 


No. 4. 


table at the bank, the particular witness, Eugene White, 

an employee of the victim bank, after he pushed them around 
“or a moment went directly to the photograph of the defendant! 
and I had him sign and date the rear of the photograph, 


the back of the photograph. 


Q 


a statement for his signature? 


A 


that I wrote out saying that he had reviewed this group 
of photographs and selected No. 4 as being identical to 


the individual wh6 robbed him that day. 


Q 


A 


hair, knowing that I had a photograph of the defendant 


A1L5 


Roach - direct 8 


When I spread this group out on the conference 


At that time afer he did that did you prepare 


Yes, I did, just a brief handwritten statement 


Did you show that statement to him? 

Yes, I did. He signed it and dated it. 
Did he read the stat*»ment before signing? | 
Yes. 

I'm showing you H-2; is that right? 


Yes, it is. 
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Q 
procedure 
that day? 
A 
procedure 
Q 
spread of 


A 


Al6 
Roach - direct 9 


With respect to Charlene Churilla, what 


did you follow with respect to the photograph 


The same procedure. I followed the same 


with all the witnesses. 


Do you recall what she did on being shown that 


photographs? 


Immediately upon placing the group of photo- 


graphs in front of her she selected photograph No. 4 


without any hesitation whatsoever. 


Sd 


fact? 


A 


Q 


Did ‘you prepare a statement incorpo *ting that 
Yes. 


Did you show it to her? 
Yes. 

vid she sign it? 

Yes, she did. 

Is H-3 that statement? 


Yes, it is. 


Finally, with respect to Celinda Rivera, did you 


follow a similar procedure with her? 


A 


Q 


Tell us what she did to your recollection 


| 


2fter seing shown those photographs? ; 
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A 


approximately a minute, pushing several out of the way, 


eliminated several of them, studied it for a minute and 


then selected No. 4. 


Q 


A 


A 


Q 


bank after March 5, 1976? 


A 


Q 


A 


Q 


and Debra Green had been arrested at the time you went to 


the bank, the Manufacturers Hanover Trust Company, a 


second time? 
A 


Q 


out of her line of vision. I imagine she -- she 


Al7 


Roach - direct 


She studied the group of Photographs for 


Did you prepare a statement after that? 


Yes, I did. 


Did you show it to her? 


Do you know whether she signed it or not? 
She did sign it, yes. 

Is H-4 that statement? 

Yes, it is. 


Did there come a time when you returned to the 


Yes, she saw it and she read it. 
e 

| 

Yes, there was. | 
Do you recall the date? fl 
Not offhand, no. 


Do you know whether cr not the defendants James 


Yes, they had been arres:ed. 


Do you know their arrest date? 
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Roach - direct 1l 
A March 12. 
Q Do you have any recollection of how soon after 
March 12 you went to the Manufacturers Bank? 
5 A Within a day or two days. 
6 Q Are you positive of that? 
; 7 A No, I'm not. 
¥ 8 Q Let me show you 3505 and 3507 and see if this 
9 is of any assistance in helping you to remember what date 
10 you went there? 
ll MR. THAU: For purposes of this hearing I 
12 think it is satisfactory to me if Mr. Rach says he went 
13 there a day or two later. It occurs to me that there 
{3 14 are reports which may refresh his recollection as to other 
15 aspects of what he may have to testify to. 
16 MR. REILLY: May I assist Mr. Thau in this 
17 regard and just indicate the very final line of 3505, 
13 which appears to be a dateline. 
A 4/14/76. 
Q Is that when you went to the bank? 
21 A Yes, it is. 
22 Q That is on April 14, 1976. 


What happened at the bank? 


A At that time I showed a group of photographs, 


| 

rf | a group of approximately seven photographs depicting 
| 
| 
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Roach - direct 


Negro females, of which one of them -- of which one of 


the photographs is a pictue of the female defendant in 


this case at that time. 


Q 


A 


To whom did you show the photographs? 


To two of the same witnesses that I showed the 


male group of photographs to briefly. 


Q 
A 
Q 
A 
Q 
A 
Q 
you today? 


A 


Which witnessesd were they? 
That was Charlen Churilla and Celinda Rivera. 
What procedure did you follow? 


The same procedure. 


Did you interview them individually or together? 


Individually. 


Do you have that spread of photographs with 


Yes, I do. 


MR. REILLY: I am marking the spread of photo- 


graphs as H-5. 


(Government's Exhibits H2- through H-5 were 


marked for identification.) 


Q 
photographs 
xB 


Q 


I am showing you H-5. Is this the spread of 
that you showed that day of the females? 

Yes, it is. 

First of all, how many photographs are there? 


I believe there are seven photographs in this 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK, N.Y. — 791-1020 


10 


1] 


17 


® & B RB 


A20 


mcs Roach - direct 13 
group. 

Q Count them? 

A There are seven photographs in this group. 

Q First with respect to Charlene Churilla, would 


you dscribe what happened when you showed those photographs 
to her? 

A Miss Churillas was able to go directly to the 
photograph of the female defendant in this case and 
identify the photograph as being identical to the female 
participant in the robbery of February 25,1 976. 

Q Was there any hesitation with respect to 
her selection of the photograph of Debra Green? 

A No. 

Q You also interviewed Celinda Rivera as well; 
is that correct? 

A Yes, I did. 

Q Will you describe what happened when you showed 
her the spread of photographs which have been marked as 
H-5? 

A Mrs. Rivera repeated her process of elimin- 
ation, taking a few minutes to do this. She narrowed 
the group of seven down to 3 and then selected the photo- 
graph cf the female defendant. 


Q Did you prepare a statement after you showed 
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the photographs to the two ladies? 


A Yes, I did. 
Q De you have those with you? 
A Yes, I do. 


MR. REILLY: I will have marked as H-6 a 
statement commencing with the words "I, Charlene Churilla," 
and as H-7 a statement commencing with the words "I, Celinda 
Rivera." 

(Government's Exhibits H-6 and H-7 were 


marked for identification.) 


Q Did you show these statements to the two eye- 
witnesses? 
A Yes, they read their statements and signed 


them and dated them. 

Q And H-6 and H-7 are the two statements 
signed by the ladies? 

A They are. 

Q At the time that you went to the bank on 


April 14, 1976 did you have any bank susveillance photo- 


grapins? 
A Yes, I did. 
Q Did you have those surveillance photographs 


| 
with you on March 5, the first day that you went to the 
bank and showed the photographs of the nine males, to 
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mcs Roach - direct 15 
your recollection? 

A I don't -- to the best of my recollection, 
yes, I did. 

Q Do you have any recollection of showing them 


to the telle-s on that occasion? 


A Yes. 


MR. THAU: Which occasion is tat? 


Q That is the first occasion. 

A If I had them with me, yes, I would have shown 
them. 

Q Do you recall if you had them? , 

A I don't recall if I had them. I know I had 
them the second occasion. I had them by them. 

Q With. respect to that second occasion on April 


14, 1976, you had them with you; is that correct? 

A Yes. 

Q Do you recall whether you showed those 
surveillance photographs to the bank employees Rivera and 
Churilla on that day? 

A Yes, I did. 

Q With respect to each of them individually, do 
you recall whether you showed those bank surveillance 
photographs before or after you showed the photo spreads 


that we have already inspected? 
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A No, I don't recall if I did before or after. 
Q I show you what I have marked as H-8 and H-9 


for identification, which appear to be two black and white - 


photographs, and I will ask you, are these the photographs 
that you had with you? 
A Yes, they are. 
(Government's Exhibits H-8 and H-9 were 
marked for identification.) 
Q And did you ask Miss Churilla anything with 
respect to any of those photographs? 
A I don't recall. 
MR. THAU: I don't know whether Mr. Reilly is 
talking about the first visit or the second. 
MR. REILLY: On either visit. This is the 
second visit, your Honor. 
Q Do you recall whether you asked her to identify 
in any way whether these were the bank robbers? 
A I know I had them the second time. I know 
I showed them to her. I do not recall her reaction. 
I took no statement attesting to anything. 
THE COURT: Did you have her write anything on 
the reverse side of the photographs? 
THE WITNESS: No, your Honor. 


Q Have you in the course of your duties as an FBI 
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agent in bank robbery matters had the occasion to view 


other bank surveillance photographs? 


A 


Q 


Yes. 


How many yea.s have you been on the bank 


robbery squad? 


A 


Q 


Three years. 


Have you observed numerous or very few 


surveillance photographs? 


A 


Q 


A 


Q 


Numerous. 

In excess of 50 different bank robbery 
Oh, yes, definitely. 

In excess of 100? 

Yes, definitely. 


How would you characterize the 


these photographs? 


questions. 


MR. MITCHELL: Objection. 

MR. THAU: Objection. 

THE COURT: Sustained. 

MR. REILLY: Your Honor, I have ao further 


I would like to move into evidence at this 


hearing Exhibits H-l through H-9, the photos. 


MR. MITCHELL: No objection. 
THE COURT: Any objection, Mr. Thau? 


MR. THAU: No, your Honor. 
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THE COURT: H-l through H- 9 for identifica- 
tion are received. 
(Government's Exhibits H-l through H-9 were 
received in evidence.) 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Q When you showed them this spread did you have 
an indication that the defendant had been in custody at 
the time with the number of his arrest and everything 
referring to the defendant Melvin Green? 

A I think most of them. They are ail police 
photographs. 

Q You didn't block out the statement on 
that it was a police photograph? 

A I didn't do it on any of then. 

Q You didn't block it out on that? 

A No. 

Q Can you tell me the names of the various 
individuals on these photographs, the other eight? 

A No. 

Q Can you tell me the weight? 

No. 
Did you ever run a Wade lineup hearing? 


Yes. 
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Q Are you familiar with the fact that they are 


supposed to be of the same height and the same weight? 


A In the lineup? 
Q In the lineup. 
Yes. 
But this was not a lineup? 
ae No, it wasn't. 
Q Hew long did Mr. White take before he made an 


identification? 


THE COURT: On which occasion? 

Wait minute, Mr. White was only there on one 
occasion. 

MR. REILLY: Yes, only on one occasion. 

THE COURT: How long did he take to select the 
photograph that he selected? 

THE WITNESS: Just a short period of time, a 


few minutes for Mr. White. 


Q Aren't you supposed to clock the time the 


way you do with a Wade hearing and see how long it takes 
before the persons makes the identification? 
A No. 
Q You've never done that? 
No. 


Do you ever clock the time at a Wade hearing 
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where an attorney is present? 

A I have seen it done. 

Q You've seen it done? 
In a lineup. 
But you didn't do it in this case? 
This was not a lineup. 
YOu didn't time it? 


No, I didn't. 


Didn't you realize that the longer it takes -- 

MR. REILLY: Objection. 

MR. MITCHELL: Withdrawn. 

THE COURT: Do you customarily time the 
interval between showing a protograph and the identi- 
fication of the photograph? 

THE WITNESS: No, your Honor. 

THE COURT: In this case your recollection is 


that the interval was approximately how long? 


THE WITNESS: Just a few minutes, very brief. 


THE COURT: When you say a few minutes do 


you mean a minute or two or do you mean five or ten? 


THE WITNESS: Two or three minutes. 


Was it the same on each witness, though, or did 


Celinda Rivera was the one who took the most 
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} 
| time, still under five minutes. | 
3 | THE COURT: How about Charlene Churilla? | 
44 THE WITNESS: Almost immedite, your Honor. 
5 | THE COURT: In other words, she was the | 
§ | quickest, M-. White was two or three minutes and Celinda | 
7 | Rivera took almost five minutes? | 
8 THE WITNESS: Yes, to the best of my recollec- | 
9 | tion. | 
10 Q Were you aware before you submitted the lineup 
ll | photographs to these three witnesses of their position in 
2 | relation to the proposed bank robber, in other words, 
13 | where they were, what sort of view they had? 
14 | A The witnesses? 
15 | Q Yes. 
16 A No, I had understood from -- 
17 | MR. MITCHELL: Objection as to what he under- 
18 | stood, your Honor. 
THE WITNESS: I had been told -- 
| THE COURT: All right. 
21 | THE WITNESS: --that these were three witnesses, | 
o tellers on duty. | 
4 3 | Q You don't know whether they had a side view | 
A | or a back view? 
3 A No, I don't. With the exception, I believe, 
| 
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of Churilla, the Churilla girl. I beleve she was the 


victin. 

Q Now, you showed the Churilla girl the large 
photographs; is that right? 

rN The surveillance photographs? 

Q Yes. 

A I believe they all had a chance to look at the 
survillance photographs, if I had them with me. I know 
I had them by the second trip to the bank. 

Q After the defendants were arrested were you 
present when counsel was assigned? 

A Yes, I was. 

Q Did you conmunicate with counsel with regard 
to a lineup, a Wade hearing? 

, No, I didn't. 

Q Did you indicate to counsel that you had shown 
photographs of the defendant, among others? 

A It was in a complaint that the counsei received 
a copy of at the time of the arraignment. 

MR. MITCHELL: I have no further questions. 

MR. THAU: Do I understand that at this time 
we are only going into the Wade aspect of this since 
Special Agent Roach wes one of the arresting agents? 


THE WITNESS: I was not. 
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MR. REILLY: He subsequently was available 
in connection with the consent search. As x1 indicated 
before, I would like to call Mr. Roach back early this 
afternoon to deal with that. 

MR. THAU: All right. In that case I will 
limit myself to the identification issue. 
CROSS EXAMINATION 
BY MR. THAU: 

Q Do <= understand it that about a month after 

my client's arrest you went back to the bank equipped 


with surveillance shots and a photo spread of her and 


six other young ladies? 

A Yes. 

Q Let me see the surveillance shots you had 
with you act that time. 


Is this the photo spread? 


A ¥aa,. 26. 23. 


Q Is there among these ladies whose photos you 


had one Joanne Chesimard? Is there? Take a look. 
To begin with, you know who Joanne Chesimard 
is, don't you? 
A Yes, I do. 


Q Take a look and see if her picture is in there. 


a a a a ae oe a 


I know that you are peeling a label off the front of the 
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photo. Do you know Joanne Chesimard's face when you 


see it or do you have to peel a label to see if her name 


is underneath? 


THE WITNESS: I'm not familiar with her. 


Q Peel away, then? 
A I don't think she's in this group. 
Q Do you have a list of the identities of the 


persons whose photos are in that spread? 

A No, I don't. 

MR. THAU: I think Mr. Reilly has. 
May I see it? 

Q While iir. Reilly is looking for that, do you 
know whether at any time Jcanne Chesimard's photo was 
shown any witness to whom a photo of Debra Green was 
shown? 

A No, I don't think so. I'm not aware of a 
allie of Joanne Chesimard ever being displayed to any 
witness in this particular bank robbery. 

Q How about in any of the suhsequent alleged 


bank robberies committed by Debra Green? 


MR. REILLY: Objection. 


A I wouldn't know. 
Q Had you been at the bank the day of t*e robbery?| 
A No, I wasn't. 
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Q Had you before you went there on the two 


occasions you told us familiarized yurself with the reports 


filed by your colleagues who had interviewed the witnesses 
the day or the day after the robbery? 

A Yes, « did. 

Q At that time did you acquaint yourself with how 
those witnesses had described the female in terms of her 
appearance? 

A I discussed it with the agents who responded 
to that robbery. They didn't’ have their papers 
prepared at that time. 

Q Did those agents go back to the reports to 
refresh your recollection concerning what these witnesses 
had said concerning the female's appearance? 

A I discussed with the agents who responded to 
the robbery. They didn't have their reports prepared 
at th: time. 

Q Did those agents go back to the reports to 
refresh your recollection concerning what these witnesses 
had said concerning the female's appearance? 

MR. REILLY: Objection. 

MR. THAU: In order to construct a fair photo 
spread, it is covious that if one of the witnesses said 


— 


that the woman had an enormous mole on her nose, it would 
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be necessary to either cover the mle in her picture or 


else have pictures with moles and let the witnesses -- 

THE COURT: Let me hear the question read. 

(Question read.) 

THE COURT: If you know. 

THE WITNESS: No, nothing specific, just in 
general. She was a young Negro ne accompanied by 
a young male Negro. That in itself is unusual. 

Q A female accompanied by a male is unusual? 

A As a bank robbery team it is. 

Q You are assigned to New York City? 

A Yes. 

Q You are aware, are you not, that in this day 
and age most younger black persons where their hair 
naturally kinky rather than straightened as was more 
fashionable years ago, aren't you? Are you or aren't 
you? 

A I see so many different styles. 

Q Has that escaped your attention. that young 
black people generally wear their hair naturally kinky 
nowadays? Are you blind to this? 

THE COURT: Sustained, argumentative. 

Q In any event, you knew, did you not, that Miss 


Churilla had given a description of the female's hair 
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as black and straightened, just about shoulder length, aad 
you were aware of that, weren't you? 
To refresh your recollection, perhaps I will 


show you a report dated 3/2/76 and call your attention to 


page 3 -- I'm sorry -- page 2 of it, a description of 


the female. 
Do you see it? 

A Yes. 

Q Would you agree with me that with respect to 
the seven-photo spread you showed these ladies every 
woman hut this defendant is bareheaded and every single 
one of them wears short, kinky, untreated or unstraightened 
hair; would you agree with that? 

A Yes, I would. 

Q Would you in addition agree that the defendant's 
photo shows her wich a scarf or wrap around her hair? 

A Yes, it does. 

Q And-she is the only one of the seven ladies 
who has that kind of headpiece; is that right? 

A Yes, it is. 

Q And this was done presumably to conceal her 
hairdo: is that right? 


A Yes, I imagine so. I believe it was at that 
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Who took the photo? 
That photograph was taken by an FBI technician. 
Were you present? 


A Yes. 


Q Did you direct that the headpiece be placed on 


her head? 

A No, I was present in the area. 

Q Who made the decision to use that headpiece? 

B The agents who were there at the time. 

Q Why? 

A They feli without the headpiece her hair was 
so short that she wouldn't be discernible as to be male 
or female. 

Q So short? 

A Sho9t at that time. 

Q So it was in order to identify her sex that 
you put a headpiece on her head, is that right; so the 
headpiece would say woman, is that right, or would bespeak 
woman? 

A Yes. 

Q And of course if you had put a flowered hat on 
her head it would have been even eloquent of the fact that 
a woman stood beneath that hat? 


A Yes, but she wasn't wearing a flowered hat. 
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She was wearing this particular scarf. 


Q I understand that. And it was fear on your 


part that anyone looking at this photo might think that 


it was a photo of aman; is that right? 
A It might cause some confusion if we left the scarf 
On that she had on at the time of her arrest. 

Q So as to make it plain that she was a woman? 

A Also to give it exact -- her appearance at the 
time of her arrest. 

Q Her arrest hut not necessarily at the time of 
the bank robbery? 

A We didn't have those garments. 

Q So that you contrived, did you not, a costume, 
so to speak, in order to convince the viewer of this spread 
that this particular person was a woman; isn't-that a 
fair statement of what you just said the reason was for 
the headpiece? 

A it is not. 


REILLY: I object to it as being argument- 


THE COURT: It is argumentative. He has 
responded in the negative. 
I'll let it stand. 


New, with respect to H-8 and H-9, which are the 
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surveillance photos taken at the bank on February 25, 


these two photos purport to depict these two defendants 


at or near the teller's window; is that right? 


A 


Q 


Yes. 


And when is the first time that you showed 


these photos to any bank empi yee? 


A 


If I had them with me March 5 then I would 


have shown them then. I'm sure I had them with me and 


showed them on May 14th. 


Q 


Did you show them photos before. showing the 


Spread or after or during it? 


A 


Q 


April 14th. 


When you went back on April 14 did you show- 


these two surveillance shots before you showed the 


spread? 


after. 


Q 


I don't recall if I showed them before or 


That would have been the pract: ce? 
That is normally my procedure. 


You were there principally to see, were you not, 


whether these tellers or these bank employees could pick out 


what you regarded to be a fair spread one of the robbers; 


is that right? 


A 


Yes. 
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Q Would you agree with me that H-8 is such a 
photo as shows the right profile of the female at the 
teller's window? 

A Yes, it eoes. 

Q And if you knew this person, if this person were 
a friend of yours or a member of your family, you'd 
recognize such a person from the photo, wouldn't you? 

A Yes, I would. 

Q And therefore do I understand, sir, that you 
showed this spread to a bank official together with an 
identifiable photo of the person who had been at the window 
on February 25; is that what vou did? 

A Not :together, I wouldn't. 

Q Well, you showed the surveillance shot to the 
teller before you showed the spread; is that right? 

A That is my practice. 

ey Has it ever occurred to you that it is an awful 
practice? 

A 

REILLY: Objection. 
THAU: May I withdraw that? 


it ever dawn on you, Mr. Roach? 


REILLY: Objection -- 


THAU: Let me finish the question on this 
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kind of an issue. It is a very vital question, your 


Honor. 
THE COURT: Ask your question. 
MR. THAU: Sure. 

Q Did it ever dawn on you, Mr. Roach, that showing 
the surveillance photo first, in which there is an identi- 
fiable face, might likely as not cause the teller to the. 
pick out of the spread not the person that the teller 
remembered from way back when, but the person whom the 
teller recognizes on the surveillance shot; that never 
dawned on you? 


MR. REILLY: Objection. That is argument- 


THE COURT: 

Yes. 

THE COURT: Strike the answer. 
He said yes, but strike it. 


You wanted a fair identification; is that 


Yes, 
Q You wanted to test the teller's memory of what 
she had seen two months before,- is that right, or almost 
two months before? 


A I suppose it is a test. 
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And in order to better do that, do I under- 


photo of the person whom she would eventually pick out of 


that spread of seven; is that right? 


A 


That is my practice. That is our stand 


Operating procedure. 


Q 


A 


Squad? 


before? 


Q 


A 


How long have you been an FBI agent? 
Seven years. 

And, that is, in New York? 

Four years. 


How long have you beenwith the Bank Robbery 


Three years. 


What unit or squad or detail were you on 


Trucks? 
Trucks? 

Yes. 

Before that? 


I was assigned to a -- you mean in the New 


York Divison or -- 


Q 


A 


Anyone in your whole career as an FBI agent? 


Prior to being assigned to the bank robbery 


squad in the New York office i was assigned to the rnter- 
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state Transportation of Stolen Property Squad. 

Q And before that? 

A And before that I was in the Detroit office 
assigned to the Truck Hijacking Squad in Detroit. 

Prior to that I was stationed In Louisville, 

Kentucky where I was assigned to mostly deserter matters 
at Fort Knox and some -- 

Q Subversive activities? 

A No, I never worked any subversive activities. 


Q With respect to the seven photos, were the tapes 


as we sce them now on those photos when you showed thm? 


A No, I put them on. 
Q Before you showed them or after? 
Yes. 
Before? 
Yes. 
THE COURT: So the record is clear, the 
photos are here, Exhibit 5 in evidence. 
MR. THAU: Yes, your Honor. 
Q At any time when you were showing tnese photos 
did these witnesses hold these photos in their hand or 
were they laying on the table or on a surface? 


A They were laying on the table. 


Q Some time prior to that when the three witnesses | 
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had picked out James Melvin Green, did you inform these 


witnesses what the name of the man was whose picture they 


picked out? 
A Yes. For the male photographs? 
Q Yes. | 
A I don't think so. No, they had not been | 


arrested at that time. 


Q You knew whose picture had been picked out, 


didn't you? 


A Yes. 

Q This was a mug shot of James Green from another | 
occasion? 

A Yes. 

Q You knew who the man was, whether he was 


arrested or not? 
A I knew who he was, but I don't believe I told 
the bank employees. 
Q Is his name on the back of it? 
THE COURT: Did you show the back of the 
photos to the witnesses when they picked out the defendant? 
THE WITNESS: Not when they picked out, but 


they would have seen the name when they signed it. 


Q By the way, with respect to Debra Greene's photo 


the one shown later to these bank employees, did you tell 
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them whose photo this was? 
A After they selected it. 
Q You are sure you didn't tell them before? 


A Of course not. 


Q What does that tape cover, by the way, the one 


on Debra's picture? 

A I beleive it covers -- that is the arrest 
photograph taken at the FBI office the dayof her arrest, 
so I taped that over and I taped the rest of them so they 
would all be equally taped. 

Q It doesn't cover anything? 


A It covers, probably, her nameplate in front 


THE COURT: In any event, when you showed the 
seven photographs which compriseHearing Exhibit 5, to the 
bank tellers, the photos were all covered with this tape? 

THE WITNESS: Yes, they were. 

MR. THAU: May I just look at these statements, 
your Bonor, I think that will be the end of my examination 
on that issue. 

THE COURT: You are looking at the statement 
and while you are doing that I would like to look at all 
the photographs that are in evidence. 


(Pause.) 
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A No. 

Q Is that against reguiations or -- 

A It is my practice to always write the statements 
out. 

Q So that the statements contain more closely 
what you wish it to contain rather -nan, perhaps, what | 
the witness were to write? ‘ 

MR. REILLY: Objection. 

THE COURT: Sustained. 

MR. REILLY: I ask the witness not to answer 
when I rise. 

THE. COURT: Yes. 

MR. THAU: Does your Honor wish to see these 
statements? 

THE WicNuss:s Yes, I'll look those over alsc. 

Q The first time you exhibited any ph to of my 
client to any bank officiai came considerably after any 
arrest: is that right? 

A Yes, it was. 

Q And it is clear, is it not, that the witnesses 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHU & 
suse * vt’ e\- ry 's 20 
; x 


- 


A45 


mcs Roach - cross 
on the 14th of April had a chance to observe the 
surveillance shots before observing the photo spreads 
based on your practice? 

MR. REILLY: Objection, your Honor. 

THE COURT: He can say yes or no or give an 
explanation, as he sees fit. I will hear whatever 


response the agent wishes to make. 


A That is my practice, ut I don't recall if they 


saw them this particular time. 
MR. THAU: Thank you. 
MR. REILLY: I have no further questions. 
(Witness excused.) 


MR. REILLY: I would like to call the next 


witness, Charlene Churili2. 


SOUIHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


\ 


10 


1] 


Re F&F 8B B 


mcs 


Q 


A 
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Q 
1976. 


A 


Q 


on that date? 


A 


Q 


BY MR. REILLY: 
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CHARLEEN CHURILLA, called as a witness 
by the Government, being first duly sworn, testified as 


follows: 


DIRECT EXAMINATION 


Where are you employed, Miss Churilla? 
| 


Manufacturers Hanover Trust. 


What location is that? 


1185 Avenue of the Americas. 


What street is that on? 
Sixt’ Avenue and 47th Street. 


Were you so employed there on February 25, 


Yes, sir. 


Do you recall being the subject of a. holdup 


Yes, sir. 

About what time of day was it, if you recall? 
Around 11.30, 11.35. 

Where were you stationed? 

At the first station by the revolving doors. 


Do you recail the lighting conditions at ...% 


It was in the morning and it was a fairly clear 
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draperies we have are very thin, so it was 


Are there overhead lights? 
Yes, sir. 

Were they on? 

Yes. 


Did there come a time when somebody approached 


you -rith a note? 


A 

Q 
individual? 

A 


I estimated 


Yes. 


And do you recall the description of that 


The person that handed me the note was a woman. 


her age to be 23 years old. 


Q Do you recall whether she was black, white, 
Chinese? 

A A black woman. I estimate about five foot 
five and rougii 120 pounds. 

Q What was the distance between you and that 


‘oman at the time she showed you that note? 


A 


feet wide. 


Q 


A 


Q 


Just the counter space, which is two or three 


Do you wear glasses? 
I wear contact lenses. 


Were you wearing them that day? 
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Yes, sir. | 
Was there anyone else with this woman? 


Yes. there was a man there also. 


When did you first see him? 


6 A Well, after I read the note, which said like -- 
7 MR. IHAU: Objection tc "something". 
8 | THE COURT: Yes, try to indicate to us what the 
$ | note said to the best of your recollection. 
10 THE WITNESS: Okay. 
~ ll | It said, "We have a gun. Give us 50's and 
a | 20*s." 
» | ° 
13 Q After you read the note, what Cid you do? 
14 A After I read the note -- obviously the woman 
16 didn't have a gun. I looked at the gun. The man had 
16 a gun. 
17 THE COURT: You could see the gun? 
18 THE WITNESS: Yes. 
Q What ¢*d you do then? 
A 7 sushed my drawers closed and they locked 
21 automatically ard I pulled my alarm. 
~ Q Did you ha? any conversation with either of 
“ these two individuals during that time? 
% | A At that point then I asked if they had a bag 
3 for me to put the money in 
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Q Were you looking at them at that time? 
Q Did there come a time when you went down below 


| 
mcs Churilla - direct 42 
the counter? 
A Yes, sir. 
Q Did you ever see the two individuals again 


after that? 


A No, sir. 


Q How long a period of time after that did you 
have these two individuals under observation? 

A Between three and four minutes. 

Q Do you have a good present recollection of what 
they looked like? 

A Yes, sir. 

Q Did there come a time when the FBI interviewed 


| 
| 
you that day, or somebody -- 


A Yes. 

Q -~- some law enforcement agency interviewed 
you? 

A Yes. 

Q Did they ask you for a description of the 
individuals? 

A Yes. 

Q Were you able to provide them with a description? 
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A .es, sir. 
Q Subsequent to the day of the bank robbery 


did an FBI agent come to show you 4 group of photographs? 


A Yes, he did. 

Q Do you know that agent's name? 

A I don't remember. 

Q Did you just see him going out the door? 

A Yes, I met him as I was coming in. 

Q Does the name Ed Roach mean anything to you? 

A Yes, Ed Roach. 

Q Did he come to the bank on more than one occasio 


to show you photographs? 
A He came to the ban on, I think, three occasions, 
two to show me photographs and one he had me sign something. 
Q On the first occasion when he showed you some 


photographs, what photographs were they; do you recall? 


rN He showed me a series of nine photographs of 
men. 

Q Did he show you any photographs of females on 
that day” 

A No, sir. 

Q Did he have any bank surveillance photographs 


on that day, the first time? 


A No. 
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Describe for us how he went about showing them 


Well, we went into our conference room so we 
wouldn't be disturbed and he explained to me that he had 


a series of nine photographs that he wanted me to look at 


and that they weren't in any specific order. He was 


just going to lay them in front of me and he wanted me, to 
the best of my knowledge, to pick the man that I saw on 
the 25th of February. 

Q Do you recall what you did? 

A Yes. Well, I spread them aut and I eiiminated 
them in telling him why it wasn't this perscn and I came 
down to the person that I knew who it was, I knew it was 
this person from the beginning, and I said to him, "This 
was the man.” 

Q Did he ask you to do anything with that photo-. 
graph aicer you selected it? 

A Yes. I signed it on the back of that one 
and dated. On the other ones, I initialed it. 

Q I show you Hearing Exhibit 1 and ask you to 
look through this series of photographs. Just look 
through them quickly, take your time. Take as much time 
as you might need. 


A These are the ones that I looked at. 
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Q Do you recall which photograph you selected? 
A No. 4. 
Q Is this your signature on the reverse side of 
No. 4? 
A Yes, sir. 
Q With respect to the remaining photographs, do 


you see your initials there? 

A Yes. 

Q Did the FBI agent make any suggestions as to 
which photograph you should be more interested in than 
any others? 

A No, none. 

Q Did there come a second time when he showed you 
a group of photographs? 

A Yes, sir. 

Q And at that time what type of photographs did 
he show you? 

A These were of women, shots similar to these, 
but they were all women. 

Q Explain to me the procedure, as you recall it. 

A He did the same thing. He said to me that 
he was going to show me -- it was nine at that time, too, 
photographs of omen and he wanted me to pick the one that 


was at my counter on the 25th of February. 
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A I spread them out again the same way and 


explained to him why each one that I, you know, checked 


wouldn't be the person and I identified the one as the 
woman that was at my window. 
Q When you identified that person, did you have 
any doubt in your mind at that time? 
A None. 
Q I am showing you Hearing Exhibit 5. I will 
ask you to look at the full range of photographs. 
MR. THAU: I object to its beine called the 
whole range. This witness said -- 
THE COURT: Strike the words "the whole range." 
"I show you these photographs," period. 
MR. THAU: I think there were two missing. 
The witness says here were nine. 
THE COURT: Let's find out on cross-examination. 
She did think there were nine. 
Q Have you ever seen those phctographs before? 
A Yes, these are the ones that I looked at. 


Do you know how many photographs there are 


seven. 


Q Do you have any recollection whether there 


— 


were any more than the number of photographs that you see 
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A I don't remember if there were any more. 
The one that I identified is here. 

Q Which one did you identify? 

A No. 9, No. 6. 

Q No. 6. Does that bear your signature on tne 
reverse side? 

A Yes. 

Q I call your attention to the fact that on these 
photographs it appears that only one individual is wearing 
a kerchief. Did that play any part in your selection 
of that individual as the person who appeared in the bank 
on February 25? 

A No. 

Q Do you recall what the female was wearing on 


February 25? 


A I remember her having a beret or her head, not 


a scarf. 

Q Not a scarf? 

A Not a scarf. 

Q Do you have any specific recollection of what 
her hair appeared to be like at the time of the bank 
robbery? 


= 


A How she wore it; is that -- 
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How she wore it, the length, the type of hair? 


A The same, to about here (indicating , and it 


was straightened. It wasn't in an Afro or anything 


(indicating). 


MR. THAU: Indicating, your Honor, around the 


THE WITNESS: Right. 

THE COURT: Shoulder length? 

THE WITNESS: Not quite to the shoulder. 
Right to here, the collarbone (indicating). 


THE COURT: Indicating the lower part of the 


Q Did Mr. Roach have with him on the second 
occasion he showed you some photographs a series of what 
appears to be bank surveillance shots? 

A Yes, he did. 

Q Do you recall when he showed you those 
photographs? 

A He showed them in total, all of the pictures -- 
I don't remember how many there vere -- after I had looked 
at the female pictures. But he did -- I did see one of 
the pictures before I saw the female photographs. 

Q How long a period of time did you have to 


observe that one photograph before you were shown the 
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female spread? 
A I just glanced. He had it in his hand. 
It was, like, two or three seconds, enough to look at it. 
We knew that it was our bank picture, and that was it. 


Did you recognize certain features in the 


Yes, the teller's station and the revolving 


Q Did the showing of that photograph to you by 


Mr. Roach help you select any photographs from among the 


spread? 


A No, sir, it was bank shot. That is all it 


MRF. THAU: What is that, a bank shot? 
THE WITNESS: Yes. 


Q Let me show you Exhibits 8 and » and ask you 


whether either of those photographs was that photcgraph 


which yc.1 got a short glimpse of prior to being shown 


the spread of photographs. 
A I think it was this one (indicating). 
Q would you look at the number on the back? 
A No. 8. 
Q Did Mr. Roach ask you to sign a statement as 


to your identificatio.. with respect to the male and female? 
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A Yes, he did. 
Q Di you read it before you signed it? 
A Yes. 
Q Did you agree with what was in that statement? 
A Yes. 


MR. REILLY: No further questions. 

MR. MITCHELL: May I have the 3500 material 
on this witness as to her statement describing the holdup 
people? 

MR. REILLY: Your Honor, the Gevernment will 
make this 3500 material available, although we recognize 
that there is no obligation to do so under 3500. 

I will make all 3500 material available to 
Mr..Mitchell and Mr. Thai at this time on this hearing. 

MR. THAU: Thank you. 

(Pause.) 

CROSS EXAMINATION 
BY MR. MITCHELL: 

Q Miss Churilla, on the day of the holdup you 
were interviewed by the city police as to a description of 
the man; is that correct? 

A Yes, sir. 

Q Do you recall the height that you attributed 


to the holdup m i? 
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A I'm not sure. I would say, I think it was 
five feet eight inches or five feet nine, something like 
chat. 


Q And his age was approximate 74 or 25 and a 


A Yes. 
Q Yov say that you eliminated certain of the male 
pk -tographs giving a reason each time to the agent; is 


that right? 


A Yes, sir. I didn't look at tuem in order. 
Q I will try to get them in some order for the 
record. I'm going to show you what has been marked 


No. 1 of the nine spread and ask you why you eliminated 
No. 1, if you can recall? 

A Well, I might be mistaken, but this gentleman 
hac very, very nappy hair in here, from what I recall, 


nappy hair, and -- 


Q In other words, the hair was different? 

A That was one of the factors. I can't be 
specific with you on all of them. 

Q No. It was obvious that the hair was 


weight of approximately 145 pounds? 
different, among one of the things? 


{ 


A Yes. 


Q Take No. 2? 
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A He was too heavyset, stocky. 
Q In other words, he wasn't similar to the holdup 


tian; right? 


A Right. 
Q Take No. 32 
; A His features are also distinguishing, they 


are so self-identifying that I knew that just by looking 
at this that it wasn't him. I can't say to you speci- 
fically his.lips are fuller. The whrle -- 

Q It wasn't similar to the holdup man? 

A Yes. It wasn't the man. 

MR. REILLY: I think these are words of art 
that Mr. Mitchell is using. 
THE COURT: I'll let him use the words. 

Q I show you No. 5. 

A This wasn't the man. I just knew that that 
wasn't ‘he man. 

Q Any reason? 

A Probably because when the pictures were first 
laid down to me, as soon as the picture that I had iden- 
tified was laid before me I as confident that that was 
the man and I did this for the benefit of elimin. ing them 
for the FBI agent. 


Q Do you see any reason? 
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questions. 
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He was too light complected, I felt. 


The whole nose and mouth region was not what I 
for. 
No. 8? 


The same with the complexior. it was too fair 


Features too broad? 

Right. 

And No. 9? 

He looked more Spanish to me. 


MR. MITCHELL: Thank you. I have no further 


THE COURT: Mr. Thau. 


MR. THAU: T ank you, your Honor. 


Miss Churilla, did you describe the female 


visitor, if you want to call her that, as having straightene 


hair? 


A 


From what I remembe.cd.it was straightened. 


It wasn't in an Afro. 


Q 


Which of these two surveillance shots did you 
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4 Q You saw No 8? 

5 A Yes. 

6 Q And that shows a profile, does it not? 

7 A Wrong one. That is No, 9. That one is 

8 No. 8. | > 
9 Q That shows a profile, coes it not, of the | < 
10 female? | 

ll A Yes, sir. 


And in fact is identifiable if you knew this 
person, if this were your sister or a friend of yours 
ye. could tell who it is? 

A If I looked at it close enough, but was just 
a glance, as I said- that he had our photos in his hand 
and it was just merely a glance and I knew that these 
were ours, because that is my bank. But it wasn't a 
detailed thing where I was able to sit and look at the 


picture and say who that is, what she looked like. 


= ee: a ea a me 
re) 


21 Q Miss Churilla, were you advised either by the 
2 FBI agent or perhaps by Mr. Reilly what the nature and 

B purpose of this hearing we are conducting now would be? 

% A What the nature of it was? 

5 Q Yes, what the Judge woul. have to decide at the 
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end of such a hearing, what issu: - vere to be resolved at 


a hearing such as this? 


A 


Q 


A 


A 


Q 


Not really. 

Were you at all? 

Not really, no. 

Why do you keep on adding "really"? 
No, I wasn‘t. 

I'm net trying to pry? 

No, as far as I remember, I wasn't. 


Now, Mr. Reilly asked you whether with respect 


to the photo spread ths fact that one woman had something 


on her head covering it played any part in your picking out 


that photo, and your answer was no; is-that right? 


Yes. 


Yeu were not consciously aware that that had 


No, I didn't even pay any attention to that. 


You were aware when you were shown this photo 


spread, were you not, that your recollection of the woman 


on February 25 was that she had longer, relatively long 


straightened hair; is that right? 


A 


long. 


Not relatively -- I don't consider this relativel 


You know, it was collar length hair. That was 


instead of wearing it puffed out into an Afro, it was what 
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would be considered straightened, came dow 
like a page boy effect. 

Q Certainly straightened hair the length you 
just described is considerably longer, wouldn't you agree, 
than any of the other six hairdos on any of the other 
ladies; are we agreed on that? 

A Yes. 

Q So that at least with respect to visible hairdos 
on the seven photos that were shown you, you were dealing 
with six women who had hair nothing Like your visit on 
Pebruary 25 and cre lay about whom you couldn't really 
Say whether her hair was kinky, short or long; is that 
right? 

A Yes. 

Q Now, when Agent Roach came to see you on April 
14, 1976 with this photo spread of the woman this time, 
did he tell you that a woman had been arrested who was 


suspected of having robbed you? 


certainly on that. 


! 
A I don't remember. I couldn't answer you 


Q Did you ask any question: 
Well, could you find anyone; weren't you 
curious or concerned? 


A There were so many questions that were asked -- 
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I don't remember if I asked it on this day or when he came 


back the second time, the third time. 


Q The third time? What was the purpose of 
A It seems to me he brought back some small 
letter photos of our surveillance, photos that we had 


taken, the larger ones. He had brought us some smaller 
ones. He had brought them to the branch and I remember 
at one point him telling me, after I had seen the male's 
photographs, that he had been arrested, but I don't 
remember him telling me about anyone else. I know, you 
know, I couldn't say for certain when he told me. 

Q You have no recollection whether he told you, 
but you cannot exclude the possibility that he did tell 
you; is that right? 

A Right. 

Q Did you notice with respect to the seven 
photos that six of the ladies, not this defendant, are 
more aged looking, not the women but the photos themselves? 

A No. 

Q They are faded and sort of scuffed? 

A No. 

Q If you look at the defendant's photo, it is a 


fresh contact, glossy? 
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A I didn't notice it. 


Q Do you ’ stice it now, hcwever? Do you 
notice a distinctive difference, such a difference as 
you might “now from family photos, some of which old ones 


might be softened and yellowish? 


A I have never looked -- 
Q I ask you to look at it now? 
A I never looked at these kinds of fhotographs 


before, so I can't speak for these kinds of protographs. 


I can't say. I didn't notice when I looked at them. 

Q Did you notice it now? F 

A I can't teil whether there is any difference, 
frankly. 

Q Did Agent Roach or any other FBI agent ever 


0, ®. + 


come to you with a spread of photos which did not include 
the one which you identified on April 14th? 

A No, sir. 

Q Your recollection of the photo, the surveillance 
photo which you showed or which was shown on April 14, 
was that it was a back photo; is that right? 

“> 

Q: - "In. fact, it shows very visibly the right 

profile of the female, doesn't it? 


——— 


A fs 


A tes. | 
_ 
| 
| 
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Is that right? 
A Yes. 
Q Who was with you in that room where this photo 
spread was shown you, Miss Churilla? 
A Just Mr. Roach. 


Did he take your written statement that same 


Yes, sir. 

When Mr. Reilly interrogated you on how long 
you had had a chance to observe your two visitors on 
February 25, you sort of lumped them together. Did ycu 
at all times while these two people were in your vicinity 
keep your eyes riveted on both of them together or were 
they sort of going from one to another or, perhaps one 
more than the other? 

A You only look at one person at a time, 
normally, so when I was reading the note which the woman 
had my attention was focused on her? 

Q On the note? 

A On her. 

Q YOu didn't read the message by looking in her 


eyes? 


A It was two lines and I -~ read them, I liwoked 


at the woman and I tried -- I looked at her to see if she 
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2 was the one who had guns. The note said they had a gun 
3 and obviously she didn't. 
4 Q | I take it, then, that you didn't see the gu.. 
5 until after you looked at the note? 
6 A Right. 
7 Q So you looked at the male ard you saw a gun 
8 there? 
9 A Yes, right. 
10 Q At that moment was your attention pretty much 
ll riveted on the gun? 
12 
13 Q It was not? 
14 A No. 
Q All together, how long would you say you looked 


in this woman's face on February 25? 


17 A Ckay. T looked, you know, at him. I would 
or the other, off bal nce so that I could duck, which is 
what I did. It was a few seconds at her, a few seconds 

21 at him. It was two seconds back and forth, so at the 

2 time it was a minute, a minute and a half, a minute's 

23 worth, a i:inute and a half. 

2 Q Have you ever counted a minute? 

25 A Yes, as a matter of fact I have. 
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Q And you think you looked at these people for 
a minute and a half apiece? 
A The only thing I know, sir, is that we are 
instructed during our security briefing when we come to 
the bank that our.job during the holdup beri’rs Joing 


everything the way we are supposed to is to izok at the 


people to know what they look like so we can identify them 


if they are ever apprehended. 

Q Is the main part of your instructions to be 
concerned with safety first? 

A Ex:actly. 

Q And identification later? 

No, they go hand in hand. 
No? 

A They go hand in hand. 

Q Is it not a fact your instruction not to 
resist if you think there is danger and to just hand over 
the money and be concerned about your safety and other 
persons safety primarily? 

A Try. 

Q So that ducking was very much in your mind, 
wasn't it, whenever you had the chance to? 

A Not exactly. 


~ 


Q It was not? 
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No. 

Q But you ultimately did duck? 

A Ducking wasn‘t my ultimate responsibility. 
My ultimate responsibility was this person, that this 
person who was holding-the gun wouldn't shoot me. 

Q Ducking was one of the ways of going that, 
isn't that so? 

A Sure, if you wouldn't hand them -- if a break 
came to duck I would and I did. 

Q Do I take it you are the one who activated the 


surveillance camera? 


A Yes, I probably was the first one. 


Q Was that one by closing the drawer? 

A No, we have an alarm. 

Q How soon after you first received sight of the 
female did you activate the alarm? 

A While I was reading the note. 


Q Do you know how many shots a second this camera 


A I haven't the slightest idea. I was to.d we 
got a lot of frames. That is all I know. 
MR. THAU: Thank you very much. 


MR. MITCHELL: May I just ask two or three 


® F B B SF 8 &B BSB 
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CROSS EXAMINATION (Continued) 
BY MR. MITCHELL: 
Q Do you remember a description you gave the 


detectives of the clothes that the male was wearing? 

A I remember saying that I thought he had a 
beige brown c a cloth coat as opposed to a leather 
coat, but that is ail I remember. 

Q But it .as a coat, not a jacket? 

y Yes, it was -- well, it appeared to me more like 
a coat than a jacket because you can't see legs on the other 
side of the counter, so -- 

Q Tell me this: 

When the gun was shown to you was the gun 

placed over the counter? 

A It was place on the counter ths way with the 
forearm covering it like this (indicating). 

Q You saw the gun. Could anybody else in the 


bank other than the individual have seen the gun? 


A Not all the way in the way where the officers 
were, no, sir. Another teller might have been able to 
see it. That I don*t know, but -- 


MR. MITCHELL: All richt, I have no further 
questions. 


MR. REILLY: No further questions. 
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THE COURT: Thank you very much. You are 


excused. 


Will the witness be needed further today? 

MR. REILLY: No, your Honor, she may not be. 
She wants to wait for one of her fellow tellers, Miss 
Rivere, who I'm calling next. I would ask that you direct 
her to return *‘omorrow at 11 o‘clock. 

THE COURT: Yes. When your colleague joins 
you and you want to leave you may leave today. You ere 
directed to return tomorrow at ll o'clock. 

THE WITNESS: Thank you, sir. : 

‘(Witness excused.) 

MR. MITCHELL: Might we have a short recess? 

THE COURT: Yes. 

(Rec :s +.) 

THE COURT: Call your next witness, please. 


MR. REILLY: Our next witness is Celinda 
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¢ £2 25:08 D-A RIVERA, called as a witness bu 


the Government, being first duly sworn, testified as 


follows: 


DIRECT EXAMINATION 


BY MR. REILLY: 


Q 


Mrs. Rivera, I ask you to keep your voice up 


so that we can hear you in the back of the room. 


year. 


on that 


you. do? 


Where ~re you employed? 
Manufacturers Hanover Trust Company. 
What branch? 

Branch 157. ‘ 

Where is that located? 

1185 Avenue of the Americas. 


Were you employed there on Febsuary 25 of this 


Yes. 
Do you recall a bank robbery taking place 
date? 


Yes. 


tat is your pesition, what is the job that 


Adiustment. 
Where do you work usually? 


I'll withdraw that question. 
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On Februar 25, 1976, when there was a bank 
robbery, where were you located at that time? 


A the teller's station. 


Q In which direction were you facing initially? 


A Could you repeat that, please? 

Q At the time that the bank robbery took place 
you were seated behind the tellers? 

A Yes, I was facing the wal typing. 


Q Did there come a time that you turnéd around? 


¥es, I turned around when -I received a phone 


What did you notice when you turned around? 
When I turned around to get up to answer the 
noticed that one of the tellers -- 
Q Repeat what you said? 
A When I turned around, when I picked up the 
Phone, I noticed that one of the tellers, she ducked right 


under her station. | 


Q What was her name? 
A Char.ene churilla. 
THE COURT: In other words, you had observed her 
duck down? 
THE WITNESS: Yes. 


THE COURT: In other words, you oF -:ved her in 
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a squatting position? 
THE WITNESS: Yes. 
Q What did you notice next? 
A I aoticed how she was as red as a tomato. 


I didn't realize what was going on. When I looked at 


her face I realized it was a robbery, the only reason she 


would be down there. 

Q What did you do after that? 

A I looked up and I noticed the person who was 
robbing the bank. I just froze there, just stood-still 
holding on to the phone. 

Q In which direction were you while you were 
holding on to the phone? 

I was looking to the left. 


Were you looking at this individual all that 


Yes, I was looking straight at his eyes. 
Did you notice anybody else there? 
A I no-iced somebody was right next to him, like 
a shadow, another person. 
Q Were you able to determine whether that person 
was male or female? 
A Yes, I noticed it was a female that was beside 


the male, but that is all I can remember. 
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Q For how long a period of time were you looking 
at these two people? 
A Three or four minutes. 
Q What did they do during that time? 
A Well, he was pounding on the station saying, 


"Come on, come on, come on." 


That is all I did hear. I was looking at 


him saing that -- with my right hand I tried to activate 
the alarm. I just stood still, but moving just this 
arm until finally when I reached in I pulled and went 
like that (indicating). I noticed he was looking 
at me. That is when they ran out. 

Q It is your reccllection that you had them 
under observation for about -- 

THE COURT: How long? 

Q For what period of time? 

4 Three to four minttes. 

Q Did anybody interview you that day concerning 
the bank robbery from the police or the FBI? 

A Yes, the. FBI. 

Q And they asked you to give them a description 
as to what the two people looked like? 

A Yes. 


Q Did you give them such a description, the best 
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you could? 
A Yes. 
Q What is your recollection as to what the 
individuals looked like? 
MR. MITCHELL: I object to that. It is what 
the description was that she gave at the time. 
THE COURT: Yes. 


What description did you give them at that 


THE WITNESS: I think it was around five feet 


five or five feet six, around 150 pounds, black male. 


It was a very short Afro, very short hair. He didn't 
have much, something around that. 
How about the female? 


Well, I noticed a plaid coat. That was about 


Did you notice anything about her age? 

MR. THAU: Was the original question how Miss 
Rivera remembered the woman or remembexs the woman now 
from back then or is the question how she described it 
to the police who came? 

MR. REILLY: All right. 


Q The question is do you recall how you described 


this female. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


A 


A77 


Rivera - direct 


I don't think I gave a description of the 


female. All I noticed was the plaid coat, big eyes and 


dark hair. 


Q 


That was the only thing I remembered. 


Do you recall giving that description to the 


police and the FBI? 


A 


Q 


At the time, yes. 


Subsequent to that day on which there was. a 


bank robbery, did the FBI come to the Manufacturers -Hanover 


Trust to see you with a group of photographs? 


A 
Q 
A 


Q 


That same day? 
No, on a different day after that? 
Yes * 


How many times did they come with photographs, 


to your recollection? 


A 
Q 
A 
Q 
to see you? 
A 
Q 


A 


I think it was twice. 
And you remember the FBI agent who came? 
Yes, sir, Mr. Roach, I think. 


What happened? What did he do when he came 


You mean with the photos? 
Yes. 


Well, we went into the conference room and he 


told me he had some photos to show me of the -~ it was the 


male, right. 


It was the male. That was the first 
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one that he showed, the male. He had some photos to 
show me and I think it was around eight or ten. He put 
them upside down. He told me that in a few more minutes 
he was going to turn them over and just to look at them 
carefully. He says, “Don't rush into it," and just try 
to point out which is the person that I saw the day of the 
robbery. 

Q What happened? 

A So he just spread them out on the table and 
I just, you know, went through them until, when I selected 
the person that I noticed the day of the robbery, he 
numbered all of them and then he made a report, made out 
a report. I signed it -- to what was going on in the 
conference room. I dated them and I initialed them. 

Q I show you what has been marked here as 
H-l and ask you if you will just take a look at these 
various photographs. I'm going to spread them out for 
you. 

Do you have any recollection of seeing this 

group of photographs before? 

A Seems to look like the same ones. 


Q After you made a selection from these photo- 


graphs did you identify that photograph in anyway, do you 


~ecall? Did he ask you to write your name on the back 
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ef the photograph that you s Lected? 
A Yes. 
Q Can you pick out that photograph today? 
A This one (indicating). 

THE COURT: Indicating the left-hand photograph, 
which is the photograph of the defendant. I would note 
that that was accomplished in approximately 30 seconds. 

Q I'm just calling your attention to the reverse 
side of the photograph. 

Is that your signature? 

Yes. 

Dated March 5 1976? 

A Yes. 

Q You indicated that the FBI agent came to you 4 
second time; is that correct? 

A Yes. 

Q Did he have any other photographs with him? 


A A group f female photographs. 


Q What procedure did he use? Did he go to 

the conference room again? 
A Yes, the same place and took the same procedure 
Q I am going to show you what has been marked 


as Exhibit H-5 and putting these photographs in front of 


| 
7 ) 
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A (Indicz zing.) 

THE CONRT: She immediately identified the 

defendant. | 

Q Looking at the reverse side of picture No. 6 


in H-5, is that yeur signature, Celinda Rivera? 


A Yes. 

Q Dated 4/14/76'; is that right? 

A Yes. 

Q I am going to call your attention tot he fact, 


Mr. Rivera, that the photograph that you selected shows 


the female in a kerchief and I want to ask you whether 


in fact that kerchief which is present in the photograph, 
did that play any significance in your selection? 
A No, it is just the eyes. 

THE COURT: What about the eyes, if I may 
ask you? 

THE WITNESS: The particular look in this 
photograph, the way the eyes -- is the same thing as I 
saw the day of the robbery. That is what made me spot 
her right away. 

THE COURT: In other words, it was her eyes, 
not the kerchief or anything else about her? 

THE WITNESS: No, because I assume the day of 


the robbery she didn't have anything on her head. It 
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was that look (indicating). That is what made me spot 


her. ° 


THE COURT: What was she wearing on the day of 
the robbery? 

THE WITNESS: All I noticed was a plaid coat 
because the counter is pretty high and when I was looking 
I noticed her eyes. That was about it. 

Q Do you recall whether Mr. Roach had any photo- 
graphs with him, any photographs taken by the bank's 
surveillance camera on the say of the check? 

When did he show it to you? 

A The same day that he brought in those pictures. 

Q The male or female? 

A Female. After I selected that photo, that is 
when he told me he was going to show me one of the complete 
body, after he made out the report, after I filled out 
the whole thing that he put that way. After everything 
was all done he showed me the one from the bank and I 
noticed that plaid coat that she had when she turned 
around, like, to go out. I noticed the eyes and the 
coat. 

Q Do you remember the fact that she was -earing 
that coat prior to seeing that photograph? 


A Yes. 
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2 | Q And are you quite certain that you were shown 
3 | the photograph from the bank surveillance camera after 
‘ you were shown the spread of individual photographs? 
5 A Yes. 
. | Q Not before? 
7 | A Not before. 
° | MR. REILLY: I have no further questions. 
, | CROSS EXAMINATION 
XX 0 | BY MR. MITCHELL: 
il | Q Did you notice that in the spread some of the 
* 2 men were light complexioned and others were dark? 
B A Yes, I noticed that. 
| Q Is the man who was in the stickup a light 
5 | complexioned or a dark man, if you remember? 
6 A You're asking me if he was light or dark? 
u Q Yes. The man that you saw holding up the 
18 | bank, was he light or dark? 
| A He wasn't very dark and he was too light, just | 
| medium, I guess, in between. 
2 | Q So that if you saw a photograph of a very dark 
- | individual such as No. 2 you would know it was not the 
3 | person; is that right? 
m | A No. 
= | Q What? 


A 


Q 


dark, his photograph, would that eliminate |i 


A 


Q 


Q 


or Puerto Rican in the group you would eliminate him, is 


that right, 
A 


Q 


Q 

A 
blacks are 
aren't. 
blance. 

Q 


A 


the question you are trying to ask. 
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I know that wouldn't be him. 


I say would the fact that the man was very 


immediately? 


I see what you mean. Yes, in a way it would. 


If he was also very light. 


Was this man an Hispanic in any way or Puerto 


No, not to me. 


So that if you saw somebody who was Hispanic 


such as this individual, showing No. 97 


Is he Puerto Rican or -- 


Yes. 


Yes, he has a typical look. 


He has a Puerto Rican look, hasn't he? 


To me he wasn't. 


You knew it wasn't a Puerto Rican? 


You are trying to get me confused. Certain 


Puerto Rican and Hispanic. Some of them 


Somewhere along the line there is a resem- 


As to the man that held up the bank -- 


To me he didn't look Puerto Rican, if that is 
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That is right? 
No. 
Did you ~.tice his hair? 
Very short, very round eyes. 


I show you No. 3. Wouldn't the hair eliminate 


To me it would have. 


How about 8, wouldn't the hair have eliminated 


Yes, because he has a part in the side. 
How about No. 5? 

Very little hair, like over here. 

That would have eliminated him? 


Too much forehead. Right, to me it would 


Did you notice -- one other thing -- where his 


A Like that (indicating). 
Q You saw them both palm down? 
A Like that when I first looked at aim. It was 
something sticking out. I assume it was a gun. 
MR. MITCHELL: I object to what she assumed. 
A Well, with his hands -- 


TYE COURT: She first saw him with his hands 
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together at the edge of the counter and later she saw his 
hands on the counter, as I understand it, and he was -- 
THE WITNESS: Saying “Come on, come one." 
THE COURT: He was pushing hands up and down 
against the counter and saying "Come on, come on." 


Q The teller who was being held up, who ducked 


under the counter, was she yelling anything about a gun? 


A Never said anything about a gun, no, nothing. 

Q Did you tell Special Agent De Von or the one 
who interviewed you on the day of the holdup -- I show you 
3506 and ask you to Read this part to yourself, starting, 
here. 

Does that refresh your recollection as to 
whether Charle had yelled that she has a gun at least 
ree times? 

‘ Not that I remember. 

Q You don't recall saying that to Special Agent 
De Von? In other words, you never heard -- 

A I tell you, when it first happened, I mean, it 
is complete fresh and you could remember everything right 
there and then, and maybe there is a lot of things that I 
said at that time that right now I can't remember and I 
won't be able to answer you because I just don't recollect 


that I had said that, but may be I did. I really don't 
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] 
3 | Q At the present time you have no recollection 


of having said that? 


A No. 


6 Q Or that it happened? 

7 | A That I don't remember. 

8 MR. MITCHELL: Thank you. 

9 | CROSS EXAMINATION 

10 | BY MR. THAU: 

ll | Q Do I understand that the first thing that 

12 “attracted your attention on February 25 was when you saw 

13 your colleague, Miss Churilla, duck under her counter? 

14 | A Would you repeat that again, please? 

15 Q The first thing that attracted your attention 
) Y 16 | that something was happening was when You saw Miss ChLurilla 

17 | under the counter? 

18 | A Yes. 

| Q Before that you had no notice that anything 
20 1 unusual was gcing on? 
21 | A No, because everything was very quiet. 


I didn't hear anything. 


Q You were then seated at a desk behind Miss 


Churilla? 


A Yes, that is where I have my desk. 


R 
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That was behind her? 


Right. 


Q How many feet wor.ld you say behind her, 
approximately -- like from you to me, less than that, more 
than that? 

A Maybe to where those blue boxes are. 

Q This over here? 


A Yes. 


MR. THAU: Could we estimate on perhaps six 


feet from the witness to these pads of paper? 


MR. REILLY: Yes, the stenographer's pads. 
I'd say six feet. 
Q Did you at any time before these two persons 
disappeared from your sight stand up? In other words, 
from the moment you saw Miss Churilla duck under her 


counter to the moment these two visitors at her counter 


disappeared, did you at any time stand up? 


A Yes. I tried to stand up to see which way 
they were going. 


Q By then had they already had their backs to 


When I stand up? 


Yes. 


Let me put it another way: 
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There was a time when you saw the face of the 


man and you saw ar lease the size of the woman; is that 


correct? 

A Yes. 

Q At that point were you seated or were you 
standing? 

A I was sitting down when I was looking at these 
people. 

Q Did there come a time when they turned around, 
this time with their backs to the counter? 

A No, not their backs, because Miss Churilla -- 
let's ay the station is over here. The door is over 
here (indicating) and they did not turn around. They just 


sort of like walked straight. 
Q To their right so that their left profile was 
to you; right? 


A Yes. 


Q How far from the station itself would you say 


these two visitors were when you finally stood up? 


A How far? 

Q Yes. In other words -- 

A When I stood up they was already gone. 

Q What is that? | 
| 

A When I got up they were already out the door. 
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Q May we take it, then, that however much of 
their faces you saw was seen by you while: you were still 
seated? 

A Yes. 

Q Is your desk on the same level as Miss Churilla 
when she stands behind her teller's window? 

A Yes. 

Q Would it be fair to say that the top of that -- 
withdrawn. 

Could you tell us whether -- 

Counter. 

One second. You are anticipating 

Sorry. 

It is all right. 

Could you tell me whether the floor level is 
the same in front of the counter and behind it? Do you 
knew what I mean by that? 

A Yes. 

Q Is it the same? 

A The same level. 

Q Would you estimate that the top of the counter 
is approximately five feet off the floor or five feet 


tall? 


I don't know the difference in feet, how tall 
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You have stood at the counter, haven't you, 
either as a customer -- 
A Up to here on me. 
Q Up to your stomach? 
A Some place -- 
How tall are you? 
Five feet two. 
And it is up to your stomach? 


Something around here (indicating). I wear 


Right above it, under the breast. 

Would vou stand up, perhaps, and give us your 
estimate of where the counter reaches you would be trans- 
acting bus ness with a teller? 


A Where this is the station then -- the difference 


between all her junk about her -- she will be working. 


It would be something like this (indicating). 

Q Like your stomach? 

A And the other part would be -- 

Q Up to your neck? Or indicating your Adam's 
apple, about? 

A Yes. Okay. 


Q And, of course, the lower portion you were 
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mentioning before is the business side of the counter | 


2 
3 where Miss Churillo counts out the money and so on; is 
4 | that right? | 
5 | A Yes. 
6 Q And the customer's portion is about up to your 
7 | Adam's Apple in height; is that right? 
8 | A Yes. | 
9 Q How high a chair were you seated on behind your 
10 | desk, a standard chair like you see here? 
11 | A Yes, something like that. | 
2 Q So that would it be fair to say that when you 

| 
13 | are seated on such a chair your head is considerably 
14 lower than if you were standing up; right? | 
15 A True. | 
16 Q Perhaps as much as two feet lower; is that 
7 || right? 
18 A I guess so. | 
19 Q So that you were about six feet away, behind 

Miss Churilla; is that correct? 

21 | A Yes. | 
2 | Q How tall are you? 
23 | A Five feet two. 
m | THE COURT: She said five feet two. 
y->) MR. THAU: I apologize, your Honor. I forgot. 
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Did you see the woman wearing anything on her 

3 | head? 
4 | A No. As far as I know, she didn't have anything 
5, | on her head. 

, 6 Q You are positive she did not? 
7 | A Yes. 
8 | Q You say that you remember telling the agents 
9 | when they interviewed you on the date of the holdup or the 

|| 

x 10 | next day that the woman had a plaid coat; is that right? 
ll A Yes. 
12, Q Now, Miss Rivera, I ask you :o think back 
13 | carefully on whether this vision that you have of a plaid 
14 | coat is not perhaps a vision that you acquired as a 
15 | result of the surveillance photo that you were shown on i 
16 April 14 rather than our view of such a coat on February 
17 | 25; is there any possibility? | 

¢ 

18 | A The reason why I remember the coat so well is 


was sort of a plaid, reddish, greenish, yellowish bright 


color that actually stands out. 


21 | Q Would you and I agree that plaid is generally 
22 the colorsyou just gave rather than pink? 

| 
3 | A Yes, on a black and white photograph. | 
“4 | Q You can see a plaid design; is that right? | 
25 A Yes. ! 
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Q What I'm asking you now is whether you had 
a vivid view of this plaid coat on February 25 and that 
is why you said it to the police? 

A I didn't see the complete co if that is 
what you are referring to. 

Q Any part of it? 

A The only part -- this is the only part you 
could see, sort of like the face and like the shoulders, 


this part over here. That is why I said it was plaid. 


Q And you told this go the FBI agent? 
A Excuse me? 

Q And you told this to the FBI agent? 
A Yes. 


Q Did you ever see a report prepared by the FBI 


which report went into the description you have given them 


of this female? 

A You mean after the report was done? 

Q Yes. 

A That same day or -- 

Q The next day or two days later, or a week? 

A No. When he made the report he wrote Out the 
whole thing and he was reading it to me, and I signed it. 
I haven't seen that report ever since. 


Q You signed the report that went in a descriptionf 
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About the pictures. 
That is something else? 


If you are talking about the date of the robbery,| 


You signed a report? 
You are asking me if I signed it? 
Q Yes. 
A That is a very good question. I don't recall 
22 I 4id or I Gidan‘t. 
MR. THAU: Will the Government concede, your 
Honor, that with respect to the report on 3/8/76 of this 
witness' interview, there is no mention of a plaid coat 


nor is there particularly, noticably large eyes. 


MR. REILLY: Your Honor, we would prefer to have 


that offered in evidence, if it is going to be offered, 
in lieu of any stipulation. 

MR. THAU: The entire report? 

MR. REILLY: The entire report, 3506, for the 
purpose of this hearing. 

MR. THAU: i think that is cluttering’ the 
record unduly. 

THE COURT: That is what he wants. He is not 
prepared to make a stipulation, so you have two choices, 


drop the matter or offer the exhibit. 
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MR. THAU: I will offer it. 


MR. MITCHELL: I will object. 


THE COURT: I will receive it only against the 


offeror in this case, Mrs. Green. I will not consider 
it in my determination of the matter so far as it relates 
to Mr. Green. 

MR. THAU: Very good. Thank you. 

THE COURT: That will be Defendant Debra 
Green's Exhibit A. 

(Defendant Debra Green's Exhibit A was 

received in evidence.) 

MR. THAU: I particularly call your attention 
to page 2 thereof saying she described the female and then 
it goes into a description. 

THE COURT: I have Special Agent De Vcn's 
report. 

Q Miss Rivera, on two occasions an FBI agent came 
and showed you photos, right, first some males ind then 
of a female; is that right? 

A Yes. 

Q And you told us that his procedure was to place 
these photos in front of you upside down; is that 
correct? 


A Right, that is what he did. 
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In other wores, the face of the , on 


depicted on the picture was on the table and the back 


of the photo was up? 


A 


Q 


A 


Q 


Right. 
Is that right? 
Yes. 


And thereafter he left it there two or three 


minutes and he turned them so that you could see the 


faces? 


A 


After he laid them all out he just slowly 


turned them over. 


Q 


Slowly? 


Yes. 
One by one? 
Yes. 


Was he asking you to look at the pictures as soon 


as he turned them over, essenti-’ly? 


A 


witness' 


rupted. 


Yes, after the whole thing was -- 
THE COURT: Let's hear the ques and the 


response up to the point at which she was inter- 


(Record read. 


THE WITNESS: I meant to say after he turned 


all the picture over, that is when he told me to watch 
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them carefully, take my time, don't rush into it. That 
is what I did. 


Q I'm now laying the picture in front of you 


face down. This is basically the way he lined them up 
and then turned them over one by one, basically? 
A Yes, like this (indicating). They were all 
blank, nothing written in the back. 
Q Nothing written in the back? 
A No. I recall there was nothing on the back. 
THE COURT: When you saw the pictures there was 
nothing onthe back; is that: it? 
THE WITNESS: Right. 
THE COURT: Very well, next question. 
THE WITNESS: Then he tuned them one by one, 
but I do remember nothing was written in the back. 


Q Of any picture or only the picture you pickedc 


A Of any picture. 


Q Had you discussed this incident with Miss 


Churilla before the identification of this photo spread? 


Xx No. The day of the robbery, when they 


interviewed us, we both gave the report, and that was it. 


She didn't discuss it. I was very upset then. .. couple 


of weeks later, I think the following week or so, that is 
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when Mr. Roach came with the pictures. 

Q And since you had not gotten, presumably, as 
good a look at these assailants as she h “ gotten, you 
didn't discuss what you remembered about their features 


and thei~ discussion with her? 


A With Charlene? 

Q Yes. 

A That I recall, no. 

Q Were you interviewed separately or together by 
the FBI? 

A Separately. 

Q How about the pictures -- were those shown you 
together or separately? In other words, were you and 


she together at the time? 

A No, separately. 

Q Do you know whether she saw the pictures before 
you did or after you did? 

A I think when it came to the female she saw 
the female first, then I was second. 

Q Didn't you see Charlene's signature and the 
date on the back of the picture that you selected? 

A I noticed -- I didn't see no signature, no 


Numbers, no date on it. 


Q There wasn't even a number; is that right? 
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A There was nothing. I do remember very 
clearly all this was blank. 
Q Completely? 


THE COURT: Indicating the back of the photo- 


Right, nothing was written. 

MR. THAU: May the record show that the picture 
of the defendant has on the back of it, No. 6, two 
signatures, Celinda Rivera, 4/14/76 and Charlene Churilla, 


4/lé 


May I see that? 
10: Surely. 
THE COURT: Is that your signature? 
THE WITNESS: Yes. 
THE COURT: Was there any other signature on 


there when you signed it? 


THE WITNESS: When I signed it I was the only 
one there. Everything else was blank. 
THE COURT: Thank you. 


Q But your recollection is that Charlene saw these | 


photos before you did; is that right? 


A On the female, yes. 
Q That is what I'm talking about. 


Yes. 
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Q Did you have any conversation with Charlene 


between the time she saw the photos and the time they were 


shown to you? 
A Yes, she was at the window and I was out to 


lunch. 


Q Is it your recollection that Agent Roach numbered 


the photos after you had made your selection on April 14th? 


A Yes. After? 

Q That is what I'm saying, after? 

A Yes. 

Q In fact that is what you testified to on direct 


examination; is that wight? 
A Yes. 


MR. THAU: Thank you very much. 


MR. MITCHELL: Can I just ask a few more questions 


THE COURT: Yes. 
CROSS FXAMINATION (Continued) 
BY MR. MITCHELL: 

Q Do you remember the male photographs which 
you were asked to identify; do you rememmer the group of 
male photographs that you were asked to identify? 

A Yes. 


Q Was the procedure the same, that is, Agent 


Roach had them face down? 
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A At the time when he had them face down was there 
any writing on them? 

A No. 

Q None at all? 

A No, not writing. 

Q Thereafter he turned them up so you could look 


at all of them? 


A Yes. 

Q Then you eventually selected a photograph? 
A Yes, right. 

Q When you selected that photograph he asked 


you to sign your name on them? 


A First t2 numbered. 

Q After he -- 

A After I selected the number he numbered the 
photo. After he numbered the photo I signed them and 
put the date. That is when he made the report, after. 

Q After? 

A Yes. 

Q Was there any other writing on there of any 


kind other -- 


A No writing whatsoever. 
Q Was there a name in red on there? 
A No writing. 
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No writing? 

No writing. I was the first one to sign. 

Which is your si mature? 

A This one here (indicating). 

Q At that time there was just -- when you signed, 
there was the No. 4; is that right? 

A Right. 

Q Nothing in red? 

A Nothing in red, none of these numbers and no 
signature. 

MR. MITCHELL: Thank you. 

MR. THAU: May the record reflect that with 
respect to the pi.otos other than my client's in the spread 
they have names of women on them at this time. 

THE COURT: Let me see them. 

MR. THAU: I'm not certain right now whether 
all of them, but most of them certainly have. 

THE COURT: They are in evidence. Of course, 
the exhibits speak for themselves. There are names on 
here. I would note that my recollecton of this witness' 
testimony is that the backs of all photographs were blank 
at the time she signed her name to the photograph which 


bears the No. 6. 


THE WITNESS: That is correct, your Honor. 
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THE COURT: Thank you. 
MR. MITCHELL: Your Honor, I hate to do this, 
but I didn't have my glasses. 
CROSS EXAMINATION (Continued) 
BY MR. MITCHELL: 
Q Tell me, this No. 2, there was nothing on 
there, no name, no knowing on the back of the photograph? 
A You are referring to this picture? 
Q Yes. 
A When I looked at this picture, nothing. 
Q There was none here? 
A No. 
Q On No. 6 and on No. 3 was there a stamped name 
Stanley Bailey at the time you saw it? 
A No. 


On No. 8 was there a written name Henry Thomas 


No. 

Was there an Anthony Barrett on it at the time? 

No. 

MR .REIILY: We will stipulate. I think we 
understand the trend of Mr. Mitchell's examination. 


THE COURT: I think Mr. Mitchell is finished. 


Is that correct, Mr. Mitchell? 
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MR. MITCHELL: Yes, thank you. 
MR. REILLY: The Government has no further 
examination. 

MR. THAU: I would ask for a bit of a physical 
demonstration with respect to whether -- for Miss Rivera 
to sit herself in a chair and show us how she could see 
over a counter given the angle of her alleged sighting 
and whether she could see the face of the people standing 
behind the counter which she just described. It is my 
judgment that likely as not whoever was on the other side 
of the counter couldn't be seen. Their faces couldn't 
be seen. 

THE COURT: Since you don't have a mock-up 
of the bank at this point I don't know that the physical 
setup that you request is going to be particularly meaning- 
Sal. 

MR. THAU: In that case, your Honor, may I ask 
two or three questions which will give me the dimensions 
that will permit me to get up a trigonometric proof of my 
contention? 

THE COURT: Ask any questions you want. 

CROSS EXAMINATION (Continued) 
BY MR. THAU: 


Q You are five feet two inches, Miss Rivera? 
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Yes. 
MR. THAU: Can we stipulate that up to her 
Adam's apple, let's say, Miss Rivera may be four feet six? 
MR. REILLY: If we also stipulate the size of 


her heels. 


THE COURT: She said that she wore high heels. 

MR. THAU: The heels have nothing to do with 
it when you are sitting in a chair. It matters not how 
high your heels are. 

THE COURT: I agree. Now we have got to find 
out how high the chair was. 


THAU: We'll take it to be a standard 


THE COUT: I don't know that I can take it to 
be anything. 


MR. THAU: I will argue it at the conclusion. 


THE COURT: Anything further of Miss Rivera? 


Thank you, you are excused. 


Miss Rivera, I indicated to your fellow teller, 


Miss Churilla, that she might and you might leave at this 
point. I direct that you both return tomerrow at ll 


o'clock. 


THE WITNESS: Okay. 


THE COURT: This was a hearing before the trial. 
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You will be coming back tomorrow at ll unless we give 
you some other instruction to the contrary. 

THE WITNESS: Okay, thank you. 


(Witness excused.) 


GENE THOMAS called as a 
witness by the Government, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. REILLY: 

Q Mr. White, where are you employed? 

A I'm working at the Manufacturers Hanover Bank, 
Fifth Avenue and 18th Street. 

Q Are you a management trainee there? 

A Yes, I am. 

Q On February 25, 1976 were you working as a 
teller at the Manufacturers Hanover Branch on 47th Street 
and Sixth Avenue? 

A Yes, I was. 


On that day did you observe a bank robbery? 


Yas, I did. 


Where were you at that time? 
I was at my teller's station. 


How were the lighting conditions then? 
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A It was very bright. As a matter of fact, 
I remember that it was a bright day. 
Q How far away were you from Miss Churilla? 
A Probably about as far as I am from you. 


THE COURT: Indicating approximately 12 


MR. REILLY: Somewhat more. 


THAU: Yes. 
REILLY: 15 feet. 
THAU: Yes. 
COURT: 15 feet? 
REILLY: Yes, it being one-third of the 
way down the jury box. 
Q Was there anybody standing between you? 
A No. 
Q Did there come a time when you first noticed 
something unusual at her station? 
A Yes, I did. 
Q What did you notice? 
A Well, there was some kind of an exchange over 
a piece of paper, which I thought was a little unusual 
because normally when something is handed over it is a 
check which the teller takes, but I first ncticed that 
Miss Chrilla was having trouble getting the piece of paper 


from the woman who was standing at her station, and I did 
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2 | not have a customer at that time and I just looked down 
3 | there. As we normally do, I look around the branch and 
4 | I thought it was kind of unusual that she didnt receive a 
5 | paper which, from where I was, looked to be a check, 
6 | appeared to be a check, and then I noticed the man was 
7 | standing next to the woman and I could not hear what he 
8 | was saying, but there was an expression on his face and 
9 | the way he was kind of expressing himself indicated to me 
10 | that there was something wrong and I did not know what at | 
i 
1 | that point. | 
12 Q Did there come a time when you observed a 
13 weapon being handled by the man? 
14 A Yes. | 
| | 
5 | Q About how long after, when you first noticed 
16 | Lt? | 
17 | A You mean from the time I first noticed the man | 
1 | or noticed -- | 
Q When you first noticed the exchange between 
Miss Churilla and the female? | 
21 | A I'd say maybe 15 or 29 seconds, something like | 
2 that. It wasn't that long. I did notice it immediately. | 
B | Q Were you looking in that direction all the | 
% | time? | 
3 
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Q What did you do when you noticed that? 
A I pulled my alarm. 
Q Did you continue to observe these two people? 
A I did for a few seconds and then I looked 


around to see if the guard was amywhere in the area and by 
that time, when I turned back, they had gone. 

Q How long a period of time were you actually 
observing the male and female opposite and Miss Churilla 
at the counte’? 

Q I would say maybe two, three minutes, not much 
longer than that. 

Q From the time ycu were interviewed that day 
by the FBI or some law enforcement agent? 

A Yes, it was the FBI. 

Q Did they ask you to provide a description of the 


two individuals? 


A Yes. 
Q How were you able to do so? 
A I was able to do it for the man. I could not 


do so for the woman, identify the woman. 

Q How did you identify the male? 

A As being, if I recall, as being fairly medium 
to small, as wearing a checked coat or plaid coat or some 


kind of a coat and some kind of design in it. There were 
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2 | no real distinguishing marks, as I recall. He was not | 
i 
3 | wearing glasses or anything like that. His hair was 
| | 
4 | fairly short but in a kind o¢ an Afro style, short. 
5 | Q Did you identify the two individuals 
| j 
6 || by race? 
7 I A Pardon? 
| 
a Q Were you able to identify them by color? 
- A Yes. 
10 | Q How did you identify them? | 
ll A They were a black male and a black | 
i} 
2 | female. 
| 
it | 
14 | | 
I 
15 } | 
16 | 
! | 
17 
*) | 
| 
| 
| 
21 | 
| | 
2 | 
| 
2 | 
i 
% | 
23 | | 
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Q With respect to the female, were you able to 
identify her with respect to age and height? 

A I really had to guess at that. I thought 
that she was fairly young or considerably younger than the 
male and a little shorter than he was, but other than that 
I was not able to do so. 

Q Do you remember anything about her 
features? 

A No. 


MR. TH.sU: Is the question whether he remembers 


it now or whether he can describe it for the Judge? 


THE COURT: I understood it to »e his present 
recollection. 
MR. REILLY: Present recollection. 

Q Do you have any present recollection of the 
female? 

A No. 

Q Did there come a time when the FBI came some 
time after the bank robbery on a different day to show 
you some photographs? 

A Yes. 

Q What were those photographs? 


A They were all male and I guess the regular 


police sort of photographs. I had never seen anything 
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like them before. 


Q Where did they show them to you? 

A In the conference room at the branch. 

Q Do you recall how many agents were there? 

A One. 

Q Who was that? 

A Mr. Roach. I think, I believe his name was 
Roach. 

Q Describe the manner in which he showed them to 
you? 

A Well, when I entered the room he explained 


who he was and showed me his identification and explained 
what I was there fore and said that he would show me a 
series of photos and wanted me to identify the person whom 
I thought was the suspect. He did say that the FBI 

had someone in mind, but, you know, he didn't elaborate 


on this and I sat d-wn at a table and he showed me the 


photos. 


Q When he showed you the photographs do you recall 


whether he showed them to you initially face up or face 


down? 


A I can't remember. 


Q Do you recall whether you selected anybody from 


that group of photocraphs? 
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A Yes, I did. 
Q How long did it take you to do so? 
A Probably around a minute, if that long. 
Q I'm showing you what has been marked as I-l 
in evidence. I'll spread them out before you. 


Do you recognize this group of photographs, 


A Yes, I saw them. 
Q Can you identify the picture that you selected 


on this date? 


A Yes. 
Q Would you pick him out, please? 
A This one (indicating). 


MR. REILLY: Indicating in the period of five 
seconds, I would sa-, your Honor, the picture of James 
Melvin Green, No. 4. 

Q Have you ever seen this set of photographs 
since the time the agent first showed them to you at the 


bank and today? 


A No. 

Q Is this your signature on the back of the 
photograph? 

A Yes. 

Q And dated 3/5/76? 
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A Yes. 
MR. THAU: May we know whether today means 


today right here in court or whether today means today 


elsewhere? 
Q Today right here in court. 
A Yes. I haven't seen these pictures since they 


were laid out. 


Q Were you ever shown any pictures of females? 
A No. 
Q On April 14, 1976, if you can recall this, 


were you. still working at the Sixth Avenue and 47th 


Street branch of the Manufacturers Hanover Trust 


Company? 
A No, I was not. 
Q And is it because of your management trainee 


status that you were switched around? 
A Yes, transferred about. 

MR. REILLY: Thank you. No further questions; 

CROSS EXAMINATION 


BY MR. MITCHELL: 


Q When you were interviewed ar.i asked for a 
description, do you recall saying that the man had a light | 


mustache? H 


A Yes, I believe I did. | 
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Q And did you also indicate that the man had on 


a short, dark jacket of cloth material, possibly plaid? 


A Yes. 

Q Do you recall the male being in a plaid; is 
that right? 

A Yes, or at least I recall there being a 
figured garment of some nature. 

Q Yes, Like a plaid? 

A Yes. 

Q When you looked at the photographs, did he 
first put them face down and then turn them over or did 
he put them all face down so that you had one down and 
then a second one and a third one, so you were looking 
at each one as you were looking down; do you recall what 
happened? 


A I really can't recall how exactly that took 


Q You described the man on the day of the ezrrest 
as being a Negro as distinguished from a Puerto Rican or 
Spanish type; is that right? 

A In looking over the photographs --- I'm showing 
you No. 9 of Exhibit H-l1 -- would you say that that was a 


Negro? 
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Q You said the man was of dark comlexion; is 
that right 

A Yes. 

Q Would you say that No. 6 was dark complexioned 
and No. 8 was dark complexioned? 

Bs It is very difficult to tell from the lighting, 
but I would say he was probably darker than -- 

Q Would the individual that you saw in the bank, 


would he be carker than both of these individuals? 


A Yes. 

Q You gave a height of the individuals; is that 
right? 

A Yes. 

Q Approximate height? 

A Yes. 

Q What was it, five feet five, five feet six? 

A I think it was fairly short. 

Q Short? 

A Short to medium. 

Q Did you indicate to the agent that you would 


like to see the height of the men at any time, the build 


of the men? 
A Did I indicate to them? 


Q Dkd you indicate to the agent when he was 
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showing you the photographs that you couldn't tell how 
tall he was, so that it might interfere with your identi- 
fication? 

A No, it never came up in the discussion. 

Q Did you notice that this photograph No. 2 was 
of a man that would be much broader than the slim 
individual you described? 

A Yes. 

Q You noticed that right away -- it is obvious? 

A Right. 

Q Did he ever show you or any agent show you 
any surveillance pictures that had been taken in the 


bank? 


never saw them? 


A 


Q far away from the teller that was being held 


up were you? 


A I'm terrible at distances. I think I was 


the fourth station away, about three feet or so between us. 
I would say maybe 12, 15 feet. 

Q 12 to 15 feet? 

A Yes. 


Were you able to hear anything she said? 
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A No, I did not hear. I would say I could 
tell there was an exchange, but I could not hear what was 
going on. 
Q From your position, who was nearer to you, the 
female or the male? 
A The female was nearer. 
Q So the female was between you and the male; is 


that right? 


A Yes, right. 
Q And were they of about the same heigh? 
A From where I was standing and the way they were 


standing, she appeared to be shorter somewhat. 


Q Did you see the teller duck behind the counter? 
A I saw her as she was ducking. At that time 
I was just turning back. They were, the two, the man 


and woman, were leaving and -- 


Q In other words, as she ducked they were 
leaving? 
A Yes. I caught this out of the corner of 


my eye because I had been looking around for the guard and 


when I turned back. 


Q She was ducking? 
A She was ducking. 
Q And they were leaving? 
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A Yes. 

Q There was no time gap hetween her ducking and 
their Leaving? In other words, a minute or two didn't 
elapse? 

A No. 

Q It was just simultaneously? 

A Yes. 


MR. MITCHELL: I have no further questions. 
CROSS EXAMINATION 
BY MR. THAU: 
Q Mr. White, you were never shown a photo spread 


of women? 


A No, I was never. 
Q Do you know whether you were on duty on April 
14, 1976? 
A I was not at that branch. 
Q You were elsewhere? 
A Yes. 
THE COURT: He had transferred. He testified 


that he was transferred. 
MR. THAU: I missed that. I'm sorry. 
Q “ou told Mr. Mitchell a second ago that of the 
two visitors at Miss Churilla's counter the female was 


closer to you than the male was; is that right? 
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A Yes. 
Q You also told Mr. Reilly that you really 


couldn't give much of a description of the female to the 


FBI when they came to visit you? 


Ay Right. 

Q You did descripe her age, didn't you, as about 
20? 

A I thought she was younger. About that. 

Q Did you describe Fer «as being the same height | 


as the male? 

A No. 

2 I show you a piece of paper and ask you to read 
to yourself this line here which I indicate. 

I ask you if that refreshses your recollection 

respecting whether you told the FBI that the female was 
the same height as the male? 

A I suppose, if it is there. I recalled that 
she -- that there was not that much difference, but it 


seemed to me that she was shorter. 


Q Did you describe her as thin? 
A Yes. 
Q Did you describe her hat as being light, possibly 


beige, knit floppy type? 


A Yes. 
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Q And do you and I understand the same thing by 
floppy hat, that its borders are sort of large and flop 
and that is why they call it floppy; is that right? 
A It was kind of folder under. It was a -- 
Q Folded under what? 


A It is hard to describe. It is a big knit 


thing, looks like a knit. 


Q A beret? 

A Somewhat, a larger version of that. 

Q Mr. White, have you in preparation of this 
Case been interviewed .by Mr. Reilly? 

A Yes. 

Q In his office? 

A Yes. 

Q And at that time were any of the witnesses 
present? 

A No. 

Q Were you made aware that there might be some 
difficulty with respect to certain witnesses describing a 
certain hat worn by the woman as beret like and your 
description of it as floppy; was that pointed out to you 
in the last week or salen aie you have been preparing this 


case? 
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Q Was any emphasis placed in your preparation 
3 for trial on the fact that you described a hat as a floppy 
~ hat? 
5 | A No. 
6 | Q You've seen women, haven't you, with knit 
7 | hats that in fact have borders that flop? You've seen 
& | that, haven't you? 
. | A Yes. 
10 | MR. REILLY: This is an identity hearing. 
11 | The witness has indicated that he never saw any photographs 
2 | of omen. I really don't see any taint coming out of 
13 | Mr. Thaw's line of questioning. 
14 | THE COURT: I have difficulty in seeing it | 
15 | myself. 
16 | I think what you are doing at this point is 
17 | obtaining a little extra pretrial cross-examination and I | 
’ | 
18 | think vou are aware that, laudable as the attempt may be, | 
it really was not envisioned when we set this matter down 
for a hearing relative to the identification by the 
21 | witnesses seeing certain photographs. 
= | MR. THAU: As long as your Honor finds it 
3 || laudable, I thank you and i have no further questions 
a | Mr. White, thank you. | 
= MR. REILLY: We have no redirect examination. 


| 
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THE COURT: You are excused. I will direct 
you, as I have the other tellers from your bank, to return 
tomorrow morning at ll o'clock. 

Thank you very much. 

THE WITNESS: Thank you. 

(Witness excused.) 

THE COURT: We will take our luncheon recess at 
this time. I see it is ten minutes past one. We'll 
resume at 2.15 and continue the hearing until 4.30. 


(Luncheon recess.) 
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DAVID 


Government, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 


BY MR. REILLY: 


Q 


A 


A 


duties. 


Q 


Robbery Squad? 


A 


Q 


A 


MR. REILLY: Our next witness is FBI Agent 


A124 117 
AFTERNOON SESSION 


(2.18 p.m.) 


RUSSELL, called as a witness by the 


Mr. Russell, are you employed by the FBI? 
Yes, I am. 

Are you a special agent? 

Yes. 

How long have you been a special agent? 
Slightly over one year. 


What is your present assignment? 


Presently assigned to counterintelligence 


Prior to that you were assigned to the Bank 


Yes, for approximately -- 


During February and March were you so assigned? 


Yes, I was. 
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Q Directing your attention to the First National 
City Bank at 250 Fifth Avenue, did you have occasion to 
go to that bank with a spread of photographs? 
A Yes, I did. 
Q On how many occasions did you go there? 
I went there twice. 
On what dates? 


A On February 26 and on March 19. 


Q On the first time you went, on February 26, 


what was the purpose of your visit? 


A That was the day after that bank had been 


robbed and I went on the 26th to show a spread of photo- 


graphs to the victim teller. 
Q What was his name? 
A His name was Robert Windram. 


Q Where did you meet Mr. Windram? 


A I first contacted his supervisor, Mr. Gullow, 
and asked to see Robert and Mr. Gullow had him come into 
his office. 

Q Did you show him this spread of photographs? 

Yes, I did. 


How did you do that? 


I had six photeg. cis which I spread out on the 


front of Mr. Gullow's desk. 
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Q Were they face up or face down? 
A They were face up. 
Q What happened? 
A Robert looked at the photographs for several 


minutes, was unable to positively identify anyone as being 
any of the people that had robbed the bank, and when asked 
if anyone looked similar to the male individual, he picked 
out to photographs. 
Q Do you have that set of photographs with you 
tc day? 
A Yes, I do. 
MR. REILLY: I would like to mark as Hearing 
Exhibit H-10 for identification six photographs. 
(Government's Exhibit H-10 was marked for 
identification.) 
Q Would you indicate to me which photographs 
Mr. Windram picked Out as resembling or being similar in 
any way to the bank robber? 
A He picked out the photograph of Toby Raines 


and the photograph of James Green. 


Q Is that photo No. 3? 

A That is No. 3, yes. 

Q Toby Raines? 

A Toby Raines is numbered 4. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Al27 


Russell - direct 
Q Did you return to the First National City 
Bank where Mr. Windram worked on a future occasion? 
I returned there on March 19. 


Did you have a new photo spread with you at that 


Yes, I did. 


Was that subsequent to the defendant James 


Green's arrest? 
A Yes, it was. 
Q Did you have an arrest photograph of Mr. Green? 
That is correct. 


Did you have a new photo spread that you showed 


Yes, I did. 
T2ll us the circumstances of you showing it to 
Mr. Windram? 
A I arrived at the First National City Bank and 
looked for Mr. Gullow. He was not in. I approached 


Teller Windram and advised him that I had more photographs 


which I wanted to show and I asked if ho could locate 
Mz. Gullow for me. We proceeded to the back of the bank 


and Mz. Gullow came out. We wernt to his office and I 


went through the same procecure as the first time. 


I spread the photos on the desk and at that time i.obert 
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Windram pointed to one of the photographs and indicated 


that that was the man who robbed the bank. 


Q Whose photograph was that? 
A He pointed to James Green's photograph. 
Q How long a period of time between your putting 


these photographs on the tu.ie and Mr. Windram se’ecting 
tne James Green photograph? 

A As soon as I completed spreading the photo- 
graphs out and asked Robert to look at the photographs, he 
immediately pointed to the photograph of Green. 

Q Do you have those photographs with you today? 

A Yes, I do. 

MR. REILLY: I will mark them as H-ll. 
(Government's Exhibit H-ll was marked for 


identification.) 


Q How many photographs are there? 

an There are seven. 

fe) Would you indicate to me the picture that he 
selec~:.d? 

A (Indicating.) 

Q Are you pointing to a picture of James Green? 

A They were not numbered, but that is the picture 


of James Green. 


Q Did you ask him to put his signature on the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. = 791-1020 


mcs 


back of the photograph? 


A129 


Russell - direct 122 


: A Yes, I did. 

4 THE COURT: What number is that? 

5 MR. REILLY: The photo bears the signature of 
° Robert Windram, 3/19/76 and your Honor will note that it 

7 appears to be a photograph of the defendant James Green. 

8 It is part of Government's Exhibit H-ll. 

g | Q Can yeu identify the photograph any other 

10 way? 

ll A I believe it has nother teller's initials 

2 | on it. 

13 Q I notice there is a series of numbers on the 
4 bottom of the photograph in pencil? 

15 A Yes, that is the file number. 

16 Q Is thet the file number of this particular 


A 


the First National City bank. 


Q 


A 


Q 


A 


Q 


photographs, H-10, are any or do any of these photographs 


It is the file number of the bank robbery of 


Does that differ from the other photographs? 
That is different from all other p*otographs. 
It does differ? 
Yes. 


Directing your attention to the first set of 
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contain pictures of a bklack individual with a mustache 
Or goatee of any sort? 
A One of the six pictures has an individual with 
a slight mustache. 


THE COURT: Was that the photograph of Mr. 


THE WITNESS: No, it was not. 
THE COURT: Or of someone else? 
THE WITNESS: Someone els. 
THE COURT: The photograph of Mr. Green is of 
aman clean shaven; is that right? 
THE WITNESS: There is a slight shadow over his 
upper lip, but it doesnot appear to be a mustache. 
Q With respect to the second set of photographs, 
H-ll for identification, calling your attention first 
to Mr. Green's photograph, is there any facial hair? 
A Yes, in this case Mr. Green has a mustache and 
a light goatee. 
Q Are the other photographs in H-ll similar in 
that respect? | 
A Six of the seven photographs, the individuals 
have mustaches and light goatees and the seventh, the other 
photograph, the individual appears tc have a slight 


facial growth in addition to a mustache but not: necessarily 
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a goatee. 
MR. REILLY: Your Honor, we have no further 
questions of Mr. Russell. 
CROSS EXAMINATION 
BY MR. MITCHELL: 
| Q Tell me, Agent Russell, and ~'m talking 
about the first exhibit, when on the 26th of February a 


spread was made for Mr. Windram, who made up this spread? 


A Agent Higgins, Ed Higgins. 

Q Higgins? 

A Right. , 

Q Were you aware of the weight and the height 


of the various individuals depicted in this spread? 

A No, other than any information that would 
have been on the reverse of the photographs. 

Q Well, I see a photograph of a Ronald Williams. 
It says he is six feet and weighs 170 pounds. Was this 
supposed to be representative of the defendant who was 
somewhere around five foot six or five foot five and 


weighed somewhere between 120 and 140 pounds? 


A No, the photographs we- selected on the basis 


of facial features, not height. 
Q What is the resemblance between Williams and 


the defendant's photograph as far as facial features are 
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concerned? 

A Okay. Well, I don't know, as you can see, 
facial features -- 


Q You used it. You tell me? 


A They are both black males. They both have 
short hair. 

Q Yes. 

A Both have relatively thin faces. That is 
about it. 


Q How about the nostrils, isn't there a 


distinctive difference? Isn't the one of Ronald 
Williams one of those broad nostrils as compared with the 
aquiline type on the defendant? 

A The nose of Mr. Williams is broader than the 


nose of the defendant. 


Q Tell me, the photograph of Robert Hairston, 


who was six foot one, is that supposed to be something 


Similar to the defendant who is less than five foot six? 
A I don't really understand the significance of 
the height when all you are looking at is the face. 
Q When you are making an identification, have 
you ever participated in a lineup? 


A Yes. 


Q Do you put people five foot five with six foot 
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one people or aren't they all supposed to be the same 


approximately -- 


MR. REILLY: Objection. 

THE COURT: Sustained. This is not a 
lineup. There is no indication from the photographs, 
which are only a portion of the body, as to the height of 


any of these individuals. 


Q Would you say that Mr. Hairston was light 
complected? 

A I'd say he isaNegro male of relatively light 
complexion. 

Q And the defendant is of a darker complexion; 


is that right: 


A Slightly darker. 
Q How about Parker, isn't he lighter than the -- 
A I'd say Parker is quite similar complected. 
Q You think so. 
Now, when you made up the second lineup -- by 


the way, which two did Mr. Windram say looked like the 
defendant and he wasn't sure? We know one was that of 


James Green and which was the other? 


A The other was Toby Raines. 
Q Did you include Toby Raines' picture in the 


second identification? 
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A No, I did not. 
| Q In other words, you eliminated one of the two 
| possibilities; is that correct? 
5 He said it might be either one; right? 
6 A He said those individuals looked similar to the 
7 | individual who robbed the bank. 
8 | Q Similar, but you didn't include the two of them 
9 | in the next lineup? 
= 10 A That is correct. 
11 | Q You eliminated one? | 
12 | A I left out Mr. Raines' picture. | 
13 Q Wasn't this an indication to the prospective 
7 14 | witness that one of the two he said looked similar was the | 
15 | wrong one? 
: 16 | A I don't believe so. 
7 | MR. MITCHELL: Will your Honor bear with me 
18 | for a moment? 
(Pause.) 
BY MR. MITCHELL: | 
21 Q How many were there in the first? | 
2 | A There were six. 
B | Q How many were there in the second? 
rd 
%“ | A There were seven. 
e, 25 Q Were you aware of the lights and weights of 


SOUTHEEN DISTRICT COURT REPORTERS. US. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


, 


8 F: 8B BF 8 S&S & 


A135 
mcs Russell - cross 
the seven? 

A Only on the basis of the information on the 
back of the photograph. 

Q And the backs of the photographs have no 
information whatsoever, so you don't know whether they 
were similar in height or weight? 

A No, I do not. 

Q Let me # : you this: 

Was the man who was supposed to have held up 
the First National City Bank on the 25th of February, the 
same date that the Manufacturers Trust was held up, was 
he supposed to have had a mustache and a goatee? 

A I don't recall. I looked at the statement 
which the teller gave to one of our agents as far as the 
description he gave. I don't recall the description at 
this time. 

Q Would it refresh your recollection that the 
three people who were asked to make identifications said 
that the male who held them up -- twoof them said he had 


no mustache and the thire one said there was a possibility 


of a mustache; and that nobody mentioned a goatee? 


A I really don't know about that bank. I never 
had anything to do with the bank you are speaking of. 


MR. MITCHELL: I héve no further questions, 
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your Honor. However, I would like to *ake a look at the 
exhibits, Exhibits 10 and ll. As to the photographs 


of the defendant who was supposed to have perpertrated 
the holdup on the same day. 

THE COURT: Have you examined tnem? 

MR. MITCHELL: All right, your Honor. 
CROSS EXAMINATION 
BY MR. THAU: 

Q Agent Russell, do I understand with respect to 
these two photo spreads that the one of February 26 and 
that of March 19, that the only person, the only male 
wheve pictures appear in both spreads is James Green? 

A That is correct. 

Q That is, as to all the others whose pictures 
you had on February 26, you did not present their pictures 
in the spread of March 19; is that correct? 

A No, I did not. 

Q So that whoever viewed your March 19 spread 
could have remembered James Green as having appeared in 


the February 26 spread? 


A Except that it was a different photograph. 
Q In Term so person; is that right? 
A Well, they would remember a photograph. They 


would not remember anything else, if they remembered the 
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photograph. 

Q You recognize a lot of people, don't you, from 
the newspaper photos whom you never saw in person; isn't 
that right? 

A I have seen a picture in the paper and seen 

nother picture? 

Q Yes. 

A True. 

Q Did you ever see President Truman in your life 
in the flesh? 

A No. 

Q If I showed you a photograph o President 
Truman you would know who he is, wouldn't you? 

A I think I would recognize hin. 

Q Did you show Mr. Windram any pictures of 
females? 

A No, I did not. 


Q On your second trip to the bank Mr. Green had 


alrrady been arrested; is that right? 


A Yes. 

Q And had been photographed? 

A I believe so. 

Q Weren't you interested In identifying the 


female member of that team? 
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A Yes, I was. 

Q Hadn't Mr. Windram in fact been given a descrip- 
tion of the female the day after the robbery? 

A I do not recall. 

Q You don't recall? 

A No. 

Q I show you Government's Exhibit 12, which is 
a report transcribed March 1, 1976 and dictated February 
26, 29. It is a three-page report. 

I ask you to quickly peruse it and ask you 
whether it refreshes your recollection whether Windram 
spoke of the female and in fact gave a description of the 
female? 

A Yes, he did give a description of the female. 

THE COURT: Were you there at the time of that 
interview? 

THE WITNESS: No, I was not. 

Q Certainly by March 19, which was some three 
weeks after the incident, you knew, did you not, that a 
woman had been described and further that a woman had 
been arrested? 

rN Yes. 


Q Had Windram ever told you that he could never 


recognize the female? 
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A No, he did not. 


Q Didn't you show Windram a female's photo 


lineup? 
A In the first or second one. 
THE COURT: In either one? 
Q In either one? 
A In the first one I don't believe we had, the 
office had any photographs of James Green's wife. 


Q That was before the arrest. How about 


A After the arrest spreads of photographs of 
women, including Debra Green's picture, had been shown at 
some of the banks. When I came to show my photograph 
there were two further photographs of her available. 
There was something printed up in the photo lab, but I 
wanted ©») show my spread to Green right then, but I was 
on trial in another case and I was being reassigned. 

I showed the photograph to James Green, but I didn't have 
one of his wife. 

Q Do you know if any of your colleagues did go 
to Windram and show him a photographic spread of women? 

A As far as, when I was reassigned the case, 

I don't know. 


Q Have you had occasion to study the reports 
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filed in this case by the other FBI agent? 

A No. 

Q Do you know Larry Hammond, who was one of the 
men depicted on a photographic spread? 

A No, I do not. 

Q Do you recall whether when you showed these 
Photographs to Mr. Windram the inscriptions on the back 
of these photos were there or whether they had been made 
since? 

A Tne only thing that has been added is initials 
ahd dates. 

Q Were there any surveillance photos taken at 
First National City Bank on February 25? 


A Bank cameras were working. We picked up the 


film the next morning. We ran it through the viewing 


machine, It was blank. We think that the film was 
not developed and consequently was exposedwhen we attempted 
to look at it. 

Q Do you know whether, as to February 25, 
Mr. Windram has been shown any protograph of Debra Green 
by yourself or anyone else? 

A He was never shown a photograph by me. 

Q Is there in the FBI a faciiity for composite 


pictures? 
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A You mean to take a series of pictures and make 
them into one large picture? 


Q Yes. ‘Do you have composite artists at the 


A Composites are usually used for artist's 
conceptions. As far as using it for a photo spread, it 
is possible. 

Q There is a device with a machine tht -- 

A You can photograph a group of pictures and 
get one photograph, yes. 

Q That is not what I mean. Isn't there in 
police work a gimmick which has like 25 kinds of noses? 

A Yes, right. 

Q Pive kinds for heads, chins and so forth? 


That is the artist's composite. 


Does the FBI use that sort of mechanism? 
Yes, it is used sometimes. 
Do you know whether it was used in this case? 
It wash't used by me and I don't think it was 
used. MR. THAU: Thank you. 
REDIRECT EXAMINATION 
BY MR. REILLY: 


Q Showing you H-10, you have indicated that the 


witness selected a picture of James Green and Toby Raines. 
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A I think these pictures are mixed up. Yes, 
they are. The spreads are mixed up. 


THE COURT: There should be one photograph of 
Toby Raines' among both of thes exhibits. 

Could you pick that out among the whole series 
of 2xhibits? 

THE WITNESS: This picture belongs to this 
spread. This one is in the wrong place. This is the 
one. 

THE COURT: Could I see the photograph of 
James Green from the first spread? 

Q With respect to the photograph which you have 
identified as Toby Raines, does he have a mustache or any 
other facial hair? 

A No, he does not. 

Q Ana if this was placed in a second spread that 
you showed to Mr. Windram it would be one of the few 
photographs, in fact the or’y photograph without facial 
hair; is that correct? 

A That is correct. 

iz. REILLY: No further questions. 

THE COURT: Mr. Thau? 

MR. THAU: No recross. 


MR. MITCHELI.: None. 
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THE COURT: All right. You may step down. 
(Witness excused.) 
MR. REILLY: The next witness is Robert 


Windram. 


ROBERT WINDRAM, called as a witness 
by the Government, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. REILLY: 
Q Mr. Windram, were you employed by the First 


National City Bank on February 25, 1976? 


A Yes, I was. 

Q At what branch? 

A 250 Fifth Avenue on the corner of 28th Street. 

Q What was your position there? 

A Tel. ar. 

Q Were you working that day? 

A Yes, T was. 

Q Do you recall kFeing the victim of a bank robbery 


on that day? 


A Yes, I do. 
Q About what time of day was that? 
A Loko 
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MR. MITCHELL: Ask him to speak a little 
louder. 

THE COURT: Please raise your voice, Mr. 
Windram. 

MR. MITCHELL: What was the answer -- 1.15? 

THE WITNESS: In the afternoon, 1.15 in the 
afternoon. 

Q To the best of your recollection, what 
transpired? 

A What happened? 

Q Yes. 

A I had a few people on line and I was doing a 
couple oi transactions. There was a couple of people on 
line. Tnere was two people there, those two people 
there. The gentleman was off the line and the girl was 
on the line. The girl came up on the line and she 
showed me the note. The gentleman came up to me and 
showed me the gun. The note, it says, looked like, 
"This is a stickup.” 

I couldn't tell because it was partially 
covered and that is when he told me to give the money to 
him. I told him no. He insisted again, and then I 


gave him the money, put it on top of the count 


She took it. She put it in a bag. They lu.., and 
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then I went after them. 

Q What was the distance between you and these 
two individuals at that time when they were in the bank 
at the counter? 

A a foot and a half, just the length of 


the counter. 


How were the lighting conditions on that day? 


Very good. 
Did you have any difficulty in observing them? 
No. 


were they wearing any concealment on their 


No. 
No ski masks or anything like that? 

A No. 

Q low long a period of time passed between when 
they first came to you and they began to show you this 
note anc when they left the bank? 

15, 20 seconds. 

Was that the entire transaction? 

Yes. - 

Is that your best recollection? 

THE COURT: From the time you first laid eyes 


on them to the time they turned away fro you. 
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A Not from when I first laid eyes on them. 
3 Four, five minutes. | 
4 Q When did you first lay eye on them --" where 
“ were they a that time? 
6 | A She was or the line and he was off to the left, 
7 a little farther back, about five, six feet. 
8 Q Did you look at them while you were doing 
. Q other business? 
10 A Yes, I did. 
ll Q Did you have a conversation with anyone else? 
12 A Yes. I told the next man. 
13 | Q Did you tell the teller next to you anything 
ae concerning these two people that wer: in the bank? 
15 | A Yes, I did. 
16 Q What did you tell him? 
17 A I told him I thought they were going to hold 
is | me up; that I got ready to hit the alarm when I got back. 
| He thought I was joking. I was serious. 
mn | Q You returned +o your station? 
/: 21 A Yes. 
2 | ‘ Then the female came to the teller's sta*tion: 
B | is that correct? 
% | A Yes. 
25 THE COURT: She reachec the fronz of the line, 
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I guess? 
THE WITNESS: Yes, she did. 
THE COURT: She had been on the line and there 
were other people ahead of her? 
THE WITNESS: Yes. 


THE COURT: Were you observing her while she 


was still on the line and you were taking care of the other 


customers? 
THE WITNESS: Yes. 

Q Did you observe the individual male at that 
time? 

A Yes. 

Q After these two individuals left the sank :at 
did you do? 

A I locked up my drawers, I went over the 


counter and I went out the side entrance to see wr ich 


way they ran. They ran up towards Broadway. Then I 


followed them. 


Q Did you continue the chase? 
A Yes. 
Q Did you see both of them as you were going up 


towards Broadway? 


A Both of them up towards Broadway. They then 


made a right down towards 29th Street. I didn't see 
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the girl any more. I saw the guy. He was on the 
other side of the street. 

Q Did there come a time when you saw him close, 


at close range? 


AL Yes, like at a distance between us (indicat- 
ing) -- 
Q Is that about 15 feet? 
MR. REILLY: Will you stipulate to that, Mr. 
Mitchell? 
MR. MITCHELL: Approximately that. 
THE COURT: Very well. 
Q Where did you see the male bank robber at that 
time? 
A In the subway station, right around the corner 


on 29th Street and Broa‘iway. 
Q Tell us what happened? 
A The subway was closed downstairs. That is 


when we came face-to-face with each other. 


Q Where were you standing? 
A I was up on top. That is when he ran by and 
we went up the block towards Seventh Avenue. That is 


wian I stopped. 


Q When you were at the top of the subway stairs, 


where was the bank robber? 
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Down further. 
Were you looking at him face-to-face? 
A Yes. 
Q Did you pass any words between you; did you 
say anything? 


A Just that I was going to keep chasing him, that 


How did he get past you? 
I knew he had the gun, so I let him go by. 
And then did you ever see him after that? 
No. Ne, you know, just going up the block 
and that was it. Then I stopped chasing him. 
Q Did the FBI come to interview y.: on February 
25, 1976? 
A Yes, they did. 
Q Did they ask you for a description of the two 
bank robbers? 
A Yes. 
Were you able to give them a description? 
Yes. 
Of the male and the female? 
Yes. 


Q Did there come a time when an FBI agent came 


to the bank with a photograph of various individuals? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


A150 
Windram - direct 
Yes. 

Q When was that? 

A I don't remember the dates. When was the 
day after the robbery and then a few eweks after. 
I don't remember the exact date of that one. 

Q Did he came twice? 

A Yes, twice. 

Q On the first occasion, what happened? 

did you meet him? 


A At the bank. 


Q In what area? 

A At the operations office. 

Q Tell us to the best of your recollection how 
the FBI agent conducted himself; what did he do? 

A Showed me the identification, told me, you 
know -- you know, he was going to set up the pictures and 


told me to pick out the best that I could do. 


Q _What did you do? 

A I didn't pick any of thse pictures out. 
I told him that they weren't any of them. 

Q Did he ask you whether anybody resembled the 
pank robber? 


A Yes, he asked me if dnybody resembled. 


Q Did you pick anybody out after that? 
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I don't thi... so. 
There came a second time; right? 
Right. 

Q What happened then? 

A That is when I picked out the picture. There 
was more pictures, seven or eight. I was picking. through 
them. The couple that I thought I recognized I held off 
to the side, to the end. That is when I made it 
definite. 

Q How long a period of time passed between when 


he showed you these photographs and when you picked out 


the one picture? 

A A couple of mirutes, that is all. Just looking 
them over. 

Q I show you H-ll for identification and ask 


you whether you recall which photograph you selected of 


Q And you are pointing to a photogriph which is 


a photograph of James Green. Does it have your signatur 
on the back? 

A Yes, it does. 

Q Is it dated 3/19/76? 


MR. REILLY: Let the record reflect that it 


these photographs? 
A (Indicating.) 


SOUTHERN DISTRICT COURT AEPORTERS. US. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Al52 
mcs Windram - direct 


too the witness five seconds to make that selection. 
Q When had you seen that group of photographs 
prior to Mr. Reilly showing them to you just now? 
When was the last time before that? 
THE WITNESS: When the FBI came, that was it. 


THE COURT: That was back in March, was it? 


THE WITNESS: Yes, it was in March. 


THE COURT: So it has been about three months 
since you saw those photographs? 
THE WITNESS: Yes. 
Q Did the FBI agent ask you to sign a statement 
after you made that selection? 
A Yes, he wrote up -- he asked me and he was 
writing it up and then I signed the statement. 


Q Did you read the statement before you signed 


Yes, I did. 

MR. REILLY: I would like to mark as H-12 a 
one-page statement commencing with the words "I, Robert 
Windram." 

(Government's Exhibit H-12 was marked for 

identification.) 
Q Was that the statement that you signed after 


the view on that day? Take your time. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. NEW YORK. N.Y. — 791-1020 


ef: BBE 8s & 


A153 
Windram - direct 

A Yes, this is it. 

Q Did it have any photographs of any females at 
that time? 

A I don't believe so, no. 

Q Has anybody shown you any photographs of 
females in connection wit. .s bank robbery? 

A No. 

MR. REILLY: No further questions, your Honor. 

CROSS EXAMINATION 
BY MR. MITCHELL: 


Q There was a point where you were behind the 


individuals -- that is in the street -- who you claimed 


held you up; is that right? 

A Yes. 

Q Could you judge their height at that time? 

A From the description I gave. The description 
was from the bank. 

Q From the bank? What about when you saw them 
in the street, wasn't that before you were interviewed? 

A Right, that was before. 

Q Was there anything cifferent between the 
descriptions, as you say, from the bank or when they were 
in the street or were they the same height? 


A The same height. 
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Q What height did you give for the male? 
A About five feet ten, I think it was. 
Q Pive feet ten? 
A Five feet nine, five feet ten. I gave between 


five feet nine and five feet ten. 


Q What weight, approximately? 
A It was 140. 
Q Do you remember being intervier'>¢ by the 


special agent where he asked you to give a description of 
the age, height and weight of the individual male, on the 
25th? 
THE COURT: When you say the 25th, I assume 
you mean February 25th, the cs\e of the bank robbery? 
MR. MITCHE’.L: Yes. 
Q Do you reuwember an FBI interview on that day? 


Do you remember telling him what age the man was approx- 


.mately? 
A Early 20's. 
Q And the height? You have told us it was 


somewhere between five feet nine and and five feet ten? 


A Yes. 

Q And the weight somewhere between i140 and -- 
A In the 40's. 

Q Will you take a look at the age, height and 
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weight according to the way the agents say you gave them 


that information and tell me if you want to change your 
testimony? 

A To say that this is it? 

Q Which is correct, is it the five feet nine or 
ten or five feet three and foir as you said on the 25th 
of February? 

A What is on the paper. 

Q Five feet three or four? 

A That is ight. 

And the age is between 17 and 19, not in the 
20's; right? 

A That is right. 

Q And the weight 125 to 130, not in the hundred 
forties? 

A Yes. 

Q According to your cuscription at the time, 
was the female taller than the male? If you don't 
remenber I'll show you what you said. 

A Show me what I said. 

Q Here (indicating). 

Does that refresh your recollection as to what 
you told the agent as to the height of the female? 


A Yes. 
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What was the height? 


A The height? 

Q Yes. 

A About five feet six. 

Q When you were behind them the female was taller 


than the male; is that correct? 


a 7 - - i 


A I couldn't tell you that. 

Q Couldn't tell? 

A No. 

Q So that the only descriptior you gave us is 


what you ‘aw in the bank; is that correct? 

A That is right. 

Q When you first were shown the photographs, 
which was on February 26, I believe, 1976, the day after 
the holdup, you said there were two individuals that -~ 
ne, first you said you couldn't recognize anybody; 15s 
that correct? 

A Yes. 

Q Did you say anything to the agent at that time 


about if I could see their height or a full photograph of 


A No, I didn't do that. 


Q What did the agents say to you when you said 


you couidn't pick anybody out? 
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They didn't say nothing. 
Q Didn't ask you to look again? 
A Told me to look tc see if I could -- if I 
could see something close to their looks and then to initial 
them. 
Q Did you find anybody that was close to their 
looks? 
A Yes, two pictures. 
Q At that time you weren't sure you were just 
guessing that they looked -- 
A I wasn't guessino You know, _ . give him 


something else. 


Yes. 


In other words, yo. would have picked out any 


No, not any two. The two that were 
closest. 
Q Other than the bank robber which man did you 
pick out as being in the second one? 
A Other than the bank robber? 
MR. MITCHELL: Yes. Note the time, Judge. 
THE COUh.!: Indicating Robert Hairston. 


Is that the man you told the .3I agent looked 


| 
Q Something else? 
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like the man that held you up? 
A Yes. 
Q You are sure now that that is -- 
THE COURT: Let him answer. You have one 
question pending. 
A Yes, I think that is one of the pictures. 


THE COURT: You think that is one of the 


pictures? 


THE WITNESS: I think that is one of the pictures 


that I picked out. 
Q Any of the others? 
A Wait. This guy (indicating). 


THE COURT: Indicating Toby Raines. 


Q Abybody else? 
A. No. 
Q When you got the second group of photographs, 


which was about the 19th of March, did you notice that 
the pictures that you had picked out as being similar in 
the first photoyraphs were not in the second lineup or 
group of pictures? 
A I didn't notice that. 
Q You didn't notice that one was missing? 
MR. REILLY: The witness is shaking his head. 


THE COURT: Yes, in the negative and now has 
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No. 
THE COURT: <= no. 
Q Now, On ti.e 26th of February, ‘1976 which of 


these two photographs did you pick out as the one that 


you said was similar to the man? 


A This one (indicatin . 
Q This one? The one with the goatee; ght? 
A Yes. 

MR. MITCHELL: Will the Government stipulate 
that comes from the March 19th photograph and not this 
one, which was on February the 25th? 

MR. REILLY: I don't think it needs stipulation. 

MR. MITCHELL: t is obvious to the Court. 

THE COUF : Yes, the Court has observed it. 

You had two photographs of the defendant 
which you pl.ced in front of the witness and you asked 
him which one he picked out on Febriary 25 and he picked 
the photograph and the Court's recollection is that is the 
photograph that he picked out as the defendant on March 
19th. 


MR. MITCHELL: No further questions. 
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CFOSS EXAMINATION 
BY MR. THAU: 

Q When the FB} jent interviewed you on February 
25 you told him what you told us about the presence there 
of a woman; is that right? 

A Yes. 

Q And you in fact described that woman in some 
detail, didn't you? 

A Yes, I did. 

Q Did the agent ever ask you on February 26th 
whether you ever saw that woman agéin you could recognize 
her? 

A I don't remember. 

Q Was it your judgment at that time that if you 
ever saw tha woman again you couldn't recognize her? 

A I could recognize her, but not as much as I 
would be able to recognize the gentleman. 

Q You first caught sight of this man and this 
woman, you Say, aS you were attending to the business of 
other customers; is that right? 

A Yes. 

Q Now, that line on which they were, is that one 
of these snake-type lines or did each teller's window have 


its own line? 
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2 A Have your own line. 
3 Q May I take it that the line forms directly in 
6 


front of you? | 
A Yes. | 


3 | Q Indian file, so to spear? 

7 ) A Yes, supposed to be. 

3 | Q So with respect to how it is supposed to be, 

9 ! the first person sort of partially hides your view of the 

10 second person and so on and so forth; right? 

ll A Yes. 

2 Q How far down the line were these two suspicious 

looking characters when you tell us you first noticed hen 

14 or their »ehavior? . 
15 A There was two people ahead of the girl. The 

16 man wasn't on line. 

17 THE COURT: He was standing off a little bit 

18 | to the side? 

| THE WITNESS: Yes. 
Q Were there other persons a line who had * 

21 | companions, s? to speak, to their left or right or were 
2 they all single? 
a“ | A No, they were all separate. 
2A Q What about the behavior of these two people 
3 which aroused your suspicion before a note was shown you 
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or the -- 
THE COURT: What aroused your suspicion? 
What did you say, see or hear? 

THE WITNESS: Just, you know, you could feel 
something, like. 

Q You felt something? There was nothing that 
you could really put your finger on in terms of what either 
one was doing or saying; is that right? 

A Yes. The way he was standing, looking dewn, | 
because the guard was at the bank that day. 

Q So the male was looking at the ouard? 

A Re was down the Fifth Avenue side. But there 
is two sides, Fifth Avenue, and then you have to go 


running along. 


Q So the way the male's eyes were going made you 
suspicious? 

A Yes. 

Q If the male had not been there looking the way 


you say he did -- there was nothing unusual about the 


female; is that right? 


A No. 

Q Just ancther woman waiting in line; is that 
right? 

A Yes. 
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Q Were they talking to each other at that point, 
if you recall? 

A No. 

Q sbout how far in front would you say they were 
when the male's looks attracted your attention? 

A Me? Five feet back from the window: five 
feet »ack from the first cage. 

Q Was it at that point that you told your 


colleague something or other? 


A Well, I was taking care of another customer. 
I had to go to another part. When I went behind I 
told him "Just get ready. There is a suspicious" -- 

Q Is it your instruction in a bank to make a 


mistake on the side of safety, let's say, so that when 


you become suspicious you set off an alarm? 


A A suspicious alarm. 

Q What? 

A We have a suspicious alarm. 

Q Was it at that point while these two people 


were still third on line that you set off your suspicion 
alarm? 

A No, I didn't have one at my window. 

Q How many such alarms are there along the line 


of tellers? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YOSK. N.Y. ~— 791-1020 


Pi 


5 


Al64 


Windram - cross 157 


A Each teller has two alarms, one on the bottom 


and one in the cash drawer and then they have the suspicious 


.arms, but not every window has them. 
Q How far was the suspicious alarm from where 
you were? 
A The next counter. 
Q Could you read that suspicious alarm from your -- 
when you say next counter, you mean next window? 
Yesd 


Could you reach that alarm from where you 


Not unless I walked over to it. 
You dic walk over to speak co him, didn't you? 
A No. 
Q shouted over to him, "These people are 
suspicious"? 
A I told hm. I was doing a transaction and 
wher I walked behind him I told him. 
Q Behind the other teller? 
A Yes, because there was a machine that I had to 
do another transaction. 
Q When you walked behind him was there anything 
that separated you, where you stood, from his suspicious 


alarm? 
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His body. 

He does not weigh 500 pounds, this friend of 
yours? 

A No, about 200. 

Q You could have reached and pushed his suspicious 
alarm, could you? 

A No. 

Q Couldn't you get his: out of the way and say, 
"I'm suspicious, I want to push the button"? 

A That is why I told him. 

Q And he refused? 

A He didn't refuse. He thought I was fooling 
around. 

Q You were standing directly behind him, and 
your instructions are if you get suspicious you push the 
button; right? 

A Yes. 

THE COURT: I don't see that this is relevant 
to the identification. Again you are making a valiant 
attempt, pre, iring yourself for cross~examination. 

MR. THAU: In this case, your Honor, I think 


it is closer. 


THE COURT: Yes, but you still haven't hit the 
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MR. THAU: I'm waiting to see what he did. 
THE COURT: All right, go ahead. 


MR. THAU: I won't be long. 


| 

5 | Q You saw that this other teller was not pressing 
6 | the alarm when you told him to press it; right? 

7 A That is right. 

; 8 | Q And you obey regulations. 4on't you? 

9 | A Yes. 
10 | Q And therefore why didn't you press the alarm 
ll yourself? 
2 A The alarm was faulty. 
13 Q Paulty? 
i4 A Yes. 
Py) | Q You knew that to be so? 
16 A I knew it. 
17 Q Why did you ask him to press it in the first 
18 place if you knew it to be faulty? 
19 A To press the suspicisus. That doesn't make 

noise. The alarm makes noise. 
21 | Q That is the alarm was faulty? 
. = an Yes. 
3 Q Why didn't you press the suspicious button? 
2 | MR. REILLY: Objection. 
25 | THE COURT: All right. 
, 
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Q The agent never showed you picrures of a woman? 
A No. 
Q On the second occasion when the agent came 


with the pictures of the male, did he tell you the name of 


the person he picked out? 


A No. The name of the person? 

Q Yes. 

A No, I don't think he told me the name. 

Q Do you know whether any surveillance photos 


were taken of that Pebruary 25th bank robbery? 

A No, they didn't tell me there were any, but 
I'm pretty sure I got them because I hit the alarm when 
they left the window, so I'm pretty sure they got the 
pictures when they turned their backs to me. 

Q For how long altogether were these two people 


in front of you directly, facing you? 


A 15, 20 seconds. 

Q Where was the camera located? 

A To the left side. 

Q Whose left-hand? 

A My left. 

Q Behind you? 

A On the wall. No, on the wall. 

Q It was inevession, was it not, that the female 
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was perhaps two or as much as three inches taller than 
the male; is that correct? 

p That is what I teld ‘the FBI. 

Q Yes. Let me ask you this; 

Was your recollection of what these people 
looked like better on the very day of the incident than it 
is today? 

Yes, I think it was better on the day of the 
incident. 

Q I show you Government's Exhibit 3512 and I 
call your attention to these two sets of combinations, 
the female here and the male here, and I ask you whether 
looking at this refreshes -ur recollection whether you 
told the agent that the female was five feet six inches 
and the male five feet three to five feet four? 


A Yes, as I said before, yes. 


Q And as to the weight, was it your estimation that 


the woman was between 130 and 140 pounds? 


A Yes. 

Q And the male was 130? 

A That is the information I gave that day. 

Q So the woman may have been as much as three 


inches taller and 10 pounds heavier than the male in your 


estimation; is that right’ 
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That is right. 


3 THE COURT: Regarding the matter of weight, | 
4 | how were these people dressed when you saw them? This | 
5 is in February. dow were they dressed? 
6 THE WITNESS: They had coats, you know, jackets 
) wa The girl had a hat. 
8 | THE COURT: Were their coats long and full or 
9 were they short jackets? 
1 THE WITNESS: Short jackets, leather jackets. 
ll THE. COURT: Leather jackets and the girl had 
L | a hat? 
13 THE WITNESS: Yes. 
4 THE COURT: What did the hat look like, if you 
15 remember? 
16 THE WITNESS: It was like a knit, one of those 
7 knit hats. 
Q “yey both had leather coats? 
A Yes. 
Q Were they sort of clinging leather coats or 
21 | baggy ones? 
2 A Looked like they fit all right. 
= Q Well fit? 
2 | A Yes. 
3 MR. THAU: Thank you. 
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MR. REILLY: I would like to introduce in 
evidence H-15, if the defense has no objection. They 
have both relied on 3512, which I have marked as H-13 
for identification, which is a statement again by Mr. 
Windram on the day of the bank robbery concerning the 
description of the two bank robberies. 

MR. MITCHELL: I have no objection. 

MR. REILLY: I'm only offering the physical 
description of the two unknowns which starts at the second 
page and concludes on the third. 

MR. MITCHELL: I have no objection. 

MR. THAU: No objection. 

THE COURT: H-13, the description only, 
received. 

(Government's Exhibit 13 was received in 

evidence.) 

MR. REILLY: I have no further questions, ycur 
Honor. 

THE COURT: Anyone else? 

MR. MITCHE..: No, your Honor. 

I just wanteji to inform the Court that the 
testimony of Mr. Windram, if it is admitted by the Court 
would only be cffered as a similar transaction, so that 


tuere are different rules that would apply in determining 
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the admissibility of this. In other words, if it is 
speculative it doesn;t become a question of fact for the 
jury. 

MR. THAU: I go along with that. 

THE COURT: Yes. I see that the defendants 
are not charged in the indictment, which contains five 
counts with the robbery of this'‘branch of the F st 
National City Bank. 

MR. REILLY: That is correct. 

THE COURT: I'll keep that in mind. So that 
would be a similar act? 


MR. REILLY: That is right. 


Your Honor, our next witness, is Jeffrey Marlen 


THE COURT: Before we excuse Mr. Windram, what 
do you suggest as to his return? 

MR. REILLY: If we could have him return 
tomorrow, I think 2 o'clock will be sufficient. 

THE COURT: Would you do that? You are 
excused for now and directed to return tomorrow at 
2 2.6m. 


(Witnss excused.) 
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JEPPREY MARLEN VOGT, called as a 
witness by the Government, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. REILLY: 


Q Mr. Vogt, are you with the FBI? 

A I am. 

Q How long have you been a special agent? | 

A Almost eight years. | 

Q Are you presently assigned to the Bank Robbery 
Squad? 

A I am. 

Q How long have you been so assigned? 

A A little over three years. 

Q Did you investigate a bank robbery at the 


Emigrant Savings Bank alleged to have taken place on 


February 27, 1976? 


A I was involved in the investigation, not at 
the time of the robbery, c. the date of the robbery. 
MR. THAU: This too, I believe, is a similar 
act rather than charged. 
MR. REILLY: That is correct. | 
THE COURT: Very well. 
Q Did you go to the Emigrant Savings Bank subse- 
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quent to the date of the robbery? 
A I did, on March 3rd. 
Q What did you do? 
A I spoke to a young lady, a victim teller at the 


bank, and showed her some photographs and in reference to 


the investigat: 1 we were conducting concerning the robbery 
on the 28th or it may have been on the 27th. Excuse me. 
Q Who was the victim teller? 
A I believe her name was Gail Farrier. I'm not 
sure of the spelling. FP-a-r-r-i-e-r sounds correct. 


Q Where did you see her? 


went to an interview room. 
Did you shcw her a spread of photographs? 
Yes. 
How many photographs were in the spread? 


I believe there were six.in the photographic 


| 
A I saw her in the bank. Then we subsequently 


Was the photographic spread of males or females? 
Males only, Negro males. 
Q Will you explain to us how you showed the 
spread to the bank teller? 
A She knew that the question was in reference 


to the bank robbery and I set out the six mug shots, as 
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we call them, a photographic spread in front of her and 


asked her if she saw any photograph before her that 


looked like the robber or was the robber in her mind. 

Q Did she select anyone? 

A After a few moments she did select one photo- 
graph and she said that that most resembled the individual. 
However, to my recollection, she said she couldn't be 
positive. 

Q Do you have that spread of photographs with 
you today? 

A Yes. 

MR. REILLY: I'm going to mark that as Govern- 
ment's Exhibit 13 for identification. 

Q A spread of how many photographs is it? 

A Six. 

MR. REILLY: I'm sorry, the other was 13. 


We will mark “his H-14, these six photos. 


(Gevernment's Exhibit H-14 was received in 
evidence.) ~ 
Q Which was the photograph that was selected by 


Miss Farrier? 


A Photograph No. 4, the photograph of Green. 
Q Did you not ask her to sign it in any way? 
A No, I did not. She did not make a positive 
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identification and i did not ask her to sign it. 


 Q Did you make any notation that this was the 
photograph that she identified? 

A I initialed it and dated it. 

Q Did you initial and date the others? 

A Negative. I just numbered. 

MR. REILLY: I would like to show the Court 
Hearing Exhibit 14. 

THE COURT: All right. 

MR. REILLY: And offer that in evidence. 

THE COURT: Any objection? 

MR. THAU: No objection. 

(Government's Exhibit H-14 was received in 

evidence.) 

Q Did you have occasion to receive a surveillance 
camera photograph in connection with the Emigrant Savings 
Bank robbery? 

A I did. 

Q Did you take any photographsof that surveil- 
lance photography to the Emigrant Savings Bank when you 
saw Miss Farrier: 

A Yes, I took one photograph. 

Q Do you recall showing her that photograph? 


Yes, I did. 
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Q What did you state to her and what did she state 
to you? 

A I mentioned to her that the photograph I was 


going to show her was a surveillance photograph from the 


activated. I asked her if she recognized or knew any- 
thing about the individual depicted in a photograph which 
depicted a Negro male. She observed the photograph and 
said that the “individual depicted was the individual that 
robbed her on the 27th. 

Q Was this prior to the arrest of the two 


defendants in this case? 


A Yes. 
Q Do you have the photograph with you? 
A Yes, I do. 


MR. REILLY: We will mark this as Government's 
Exhibit H-15 for identification. 
(Government's Exhibit H-15 was marked for 
identification.) 
Q Did you ask her to sign the photograph after it 


was seen? 


bank robbery after she activated or the alarm was 


A I did ask her and she did sign it and date it. 


graph I would like to offer it in evidence. 
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THE COURT: May I see the -wo prior surveil- 
lance photographs? 


MR. REILLY: Yes, I'm showing the Court H-8 


COURT: Is there any objection to H-15? 


MITCHELL: Just for the hearing. 


COURT: For the hearing, of course. 


MITCHELL: No objection on the hear ing. 


THE COURT: It will be admitted in evidence for 


the purpose of this hearing only at this time and you may 
show it to counsel. 
(Government's Exhibit H-15 was received 
in evidence.) 
Q As of March 3, 1976 did you have any photographs 
of Debra Green in your possession? 
A No. 
Q Did you ever go back to the bank again to show 
any photographs to Miss Farriei? 
A No. 
MR. REILLY: I have no further questions. 
CROSS EXAMINATION 
BY MR. MITCHELL: 
Q You interviewed Miss Farrier; is that right? 


A I displayed the photographs to her. 
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Q Were you aware of ner description of the 


individual male? 


A I was aware that she had pointed out that it 


was a Negro male, yes. 


Q As to height or weight? 
A Just generally. 
Q Were you aware that it was supposed to be 


someone between the heisht of five feet eight and “‘ve feet 
ten inches? 

A Somewhere in that area, yes. 

Q In making up the composite group of pictures 
which you first displayed to her were you aware of the 


height of the other individuals? 


A Aware of the height? No. 

Q Were you aware of their weight? 

A Their weignt? No. 

Q Were you aware by this time that the individual 


who was supposed to hawve perpetrated the holdup had a 
short Afro? : 

A A short Afro, yes. 

Q Would you say that this photograph, which is 
No. 3, is that of an individual with a short Afro? 

A I would say that is about medium. 


Q How about this individual? It has no number 
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on it? 

A It has No. 15. 

Q Ho. S. How about him -- has he got any 


kind of an Afro? 


A Very short. 

Q Is that a baldy? 

om His hairline is receding somewhat, yes. 

Q Was it supposed to be of a Negro with a dark 
complexion? 

A A dark complexion? No, I don't think he 
was dark. I don't remember exactly, but I -- I tried 


to make the complexicns all the same as far as the photo- 
graphs. 
Q Would you say this was lighter than any of 
the others? 
A I don't think he is much lighter than that 
(indicating). 
THE COURT: Indicating one being not much 
lighter than 5. 
THE WITNESS: Okay. I think the complexions 
of all of them are very close, in my opinion. 
Q You spread them out, is that right, for the 
young lady to look at? 


A That is correct. 
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Q At the time did you indicate to her that one 


of the men was the man who had held her up in the bank? 


A No, no, I didn't indicate that whatsoever. 
I indicated to her to look at the photographs and tell 
me if she observed anyone that she recognized. 

Q Recognized for what purpose? 

A For the purpose of the robberv. 

Q In other words, whether she recognized anybody 
that had held her up? 

A Yes, that is right. 

Q Did you indicate to her that this was to be a 
test for the purpose of identification or that it was 
simply a group of photographs and if she couldn't find 
anybody you'd come back with more, unless she eventually 
might or might not? 

A We were trying to effect a valid identification. 
That was the purpose of the spread. She did not identify 
anyone there. 

Q What did you tell her when you showed her 
those photographs? 

A I asked her simply did she recognize anyone 
here that was connected with the robbery, and I was 
particularly interested In the Negro male, obviously. 


Q She told you that she couldn't make a positive 
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identification; is that right? 

n That is correct, to the best of my knowledge. 
It is in my 302 in the interview 

Q Did she also tell you that the reason she 
couldn't make a positive identification was that the 
photograph of No. 4, which is the alleged perpetrator, only 
resembled the robber? 

A She told me he resembled the robber. 

Q Didn't she say he cily resembled the robber? 

A I know that she said resembled and I put down 
what she said. 

Q I show you the -eport. 

A That would suffice. 

"Photograph No. 4 only resembled robber." 
"Only resembled"? 

A That is correct. 

Q Did she tell you that the hair of the individual 
was of reddish tint? 

A No, she didn't, not to my recollection. 

Q Do you know that she told another agent the 
hair was black, of a reddish tint and short cropped? 

A I'm aware of that. The photographs she 
observed in the spread were black and white. 


Q But the person was supposed to have a reddish 
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tinted hair; is that right? 

A That was the description she gave, yes. 

Q When you came in f.* the second identification 
with tie surveillance picture, did you tell that this was 
a surveillance picture taken in the bank? 

A That was the surveillance photograph during the 
robbery on the -- 

Q Did you tell her that? 

A Did I tell her that? Yes. 

Q So she knew that this was the photocraph of 
somebody who was supposed to be in the bank at the time? 

A Somebody who was definitely in the bank at the 
time subsequent to the robbery. 

Subsequent to the robbery? 


That is correct, within a few moments after the 


Were there other p’ ‘*ographs taken -- 

Numerous photographs. There were six surveil 
lance photograph cameras, to my knowledge, at least six.and 
the films were reviewed. Is that what you are saying? 

Q Yes. 


A And the films were reviewed and this individual 


came from the area of the young lady's counter and this 


was the reason this photograph was selected by myself at 
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the ofice, because he most fit the individual described 
by her and other people in the bank, and we were simply 
showing the photograph to her to get a correct identifica- 
tion. We don't want to look for the Wrong man. 

Q Who put the arrows on the front of the photo- 
graph? 

A I did. That was subsequent to the photograph 
being shown to her. That was for the purpose of shots 


being made, duplicated, and sent out to other officers 


so that the photographer upstairs would know what individual 


we were interested In. 
Q Was there any other black individual in the 
photograph? 


A I see none. 


Q So that you sent it to the photographer and 
you didn't have to mark it? 


A I don't want the whole thing. Sometimes the 


photographer upstairs -- the surveillance photograph will 
indicate somebody in the background and I just want the 
photographer upstairs to know which individual I'm inter- 
*sted in. He doesn't know the details of the case as 
you or I would. 


MR. MITCHELL: I have no further questions. 
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CROSS EXAMINATION 
BY MR. THAU: 

Q Agent, did Miss Farrier, this teller to whom 
you showed this photo spread, say anything about a woman 
being present on March -- 

A I don't recollect her talking about the woman, 
because I was mostly interested in the Male. I didn't 
ask her anything about the woman. She was interviewed 
previously. 

Q And before interviewing this lady, Miss 
Farrier, did you acquaint yourself with the reports filed 
by your solleagues following their original interview of 
this teller? 

rN In reference to what -- the description of 
the individual? 

Q The bank robbery.. 

A Reports don't come out -- within three days 
the reports -- 

Q Hac you at the very least acquainted yourself 


with the bare information of this case and did you know 


that you were dealing with a man and a woman? 


A That is correct. 
Q And you know that on March 9 Debra Greer was 


arrested in this case? 
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A I don't know the exact cate. I know she 
was subsequently arrested. 

Q About a week after you showed these photos, 
March 12. When is it that you went with this photo spread 
to the teller? 

A On the 3rd of March, I believe. 

Q Did you on March 12th or subsequent thereto 
go back with the photos of women, including this defendant's 
photo? 

A No. 

Q To show «0 this teller? 

A No. 

Q Did you ask that a live lineup be conducted 
in which -- 

A No, it wasn't my case then. I became 


segregated from the case after the arrest, so I had nothing 


to do with the arrest or any investigations subsequent to 


the arrest. 

Q You told Mr. Mitchell that a good many surveil- 
lance photcs were taken? 

A Copies were made. Is that what you are seek ~ | 
ing to know? 

Q There were a number of separate frames of 


surveillance photos made at the bank on February 27? 
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Yes. 
Have you those in court for us to look at? 
No, I don't. 


You selected the one I'm holding now? 


Yes. 
Which is H-15, which is in your judgment the 
the male photos? 


Because it fits generally the description of 


the clothes worn by the victim teller and who came from 


the area immediately after the alarm was activated. 


Q 


In reviewing the other frames did you come 


upon a woman who also -- 


A 
Q 


A 


Q 


No. 
-- fit the teller description of the woman? 
No. 


Sir, to your knowledge no one has identified 


Debra Green as a participant in the Emigrant Savings Bank 


robbery of February 27? 


A 


Q 


To my knowledge. 

No one has? 

No one has, not to my knowledge. 

MR. THAU: Thank you. 

THE COURT: Anything further, gentlemen? 


MR. REILLY: No, your Honor. 
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MR. MITCHELL: Just one question. 
CROSS EXAMINATION (Continued) 
BY MR. MITCHELL: 
Q Were you aware that the description given by 
the teller was that of a man wearing a dark blue or black 


short leather jacket? 


A Short leather jacket? 

Q Yes. 

A No, I wasn't, no, not to my recollection. 
Q See if this report Exhibit 3518 refreshes 


your recollection as to the description of the male. 


A This is by another agent you are speaking of? 
Q Yes. 
A This is by Lily Yu from the First National City 
Bank. 
MR. MITCHELL: I'm sorry, I made a mistake, 
your Honor. I'll withdraw the question. 
MR. REILLY: NO questions, your Honor. 
THE COURT: Will you step down, Mr. Vogt. 
Thank you very much. You are excused. 


(Witness excused.) 
MR. THAU: In light of this agent's testimony, 
may I inquire of the Government whether on this similar 


act robbery they intend to have an in-court identification 
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of my client presumably by is teller Farrier? I think 
it would be very unfair, it would be speculative at best. 
We learn here that this woman has never identified her. 
You can't just bring witnesses after witnesses hoping 

that they will identify my client. 

MR. REILLY: We intend to do so and you and 
Mr. Thau will certainly learn from Mr. Farrier's testimony 
the length of time she observed the defendant James and 
Debra Green. 

MR. THAU: My contention is that so far as 
forgetting -- and Mr. Reilly can correct me -- I thin} 
Miss Farrier never identified my client either in the flesh 
or in photos. Now, either "“'m correct or incorrect. 

Mr. Reilly can tell us. 

MR. REILL'.: The fact is that there has not 
been a line-up nor pho’o identification, which does n't 
detract from her ability to identify from the stand. 

MR. THAU: We don't know. In court she is the 
only black woman seated at defense table, of all places 
in the courtroom. This hearing will be the very fir 
arena. 

"Do you see the woman here in court who robbed 


you on such a day? Who is she? You've got to point 


to the person, not Miss Kruger and not Mr. Mitchell 
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Under those circumstances, unless Mr. Reilly 
can say that she has pointed this defendant out on a prior 
occasion, and I might want to look into the fairness of 


that procedure, I think he should just forget about this 


particular witness with respect to my client. You are 


‘dealing with a similar act and -- 

MR. REILLY: If Mr. Thau wishes to have 
photo identification similar to other photo identifica- 
tions we have shown to other witnesses where his clier 
is included in that -- ; 

MR. THAU: I think it is a little late in the 
Government's game for this sort of business. 

THE COURT: I think it is a little late, 
frankly, for the objection to be raised, Mr. Thau, unless 
you didn't know of this sooner. 

MR. THAU: I didn't know. 

THE COURT: This trial was supposed to begin 
today. 

MR. THAU: Your Honor, I didn't know that an 
agent would say that as far as he knows this witness 
Farrier never identified my client in any manner. 

MR. REILLY: Mr. Thau never asked for a lineup 


in this case. 
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MR. THAU: That is neitner here nor there. 

I'm not the one who should ask for a lineup necessarily. 
I'm saying that this woman cannot be brought into court on 
a similar act, of all things, rather than a charged 

count and speculatively be asked: 

Do you see the woman who was in your bank on 
that day? 

THE COURT: Are you saying, Mr. Thau, that a 
lineup is a constitutional requirement; that each 
defendant is constitutionally entitled ici aces a 
Lineup? 

MR. THAU: No, I'm not sure that it is 
essential. All I'm saying is that this hearing is to 
determine the suggestibility, if any, of a lineup or a show- 
up that was held. All right. 

Now, it is obvious that with respect to my 
client no such was held. Under those circumstances why 
should this woman take the stand and for the first time 
identify my client, who sticks out like a sore thumb. 

She is the only person in this courtroom who fits her 
description in terms of age and sex and race. 

In addition to which she sits at counsel table. 
You can't tell us the suggestibility of something that 


wasn't held to begin with. 
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MR. REILLY: My answer to that is that Mr. 
Thau had his remedies if he thought there was such 
trouble. It is somewhat premature to decide the issue 


at this point in the absence of Miss Farrier, whose esti- 


mony would be relevant to such decision if she spent any 


particular time looking at this defendant during the course 
of the robbery. Therefore there is good reason why she 
would not make an irremedial misidentification here in 
court. 

MR. THAU: I would ask that the defendant 
be seated in a public part of this courtroom surrounded 
by young women generally her age, coloring and weight. 

THE COURT: You want a lineup; is that 
right? 

MR. THAU: That is right. As far as this 
witness is concerned, if your Honor is going to press 
forward with the hearing as to Miss Farrier, then I will 
ask for a lineup, but only if your Honor decides to press 
forward. If your Honor agrees with my objection, in 
that event Miss Farrier will not testify as to my client. 

THE COURT: How long have you known about this 
situation? 

MR. THAU: The fact that Miss Farrier has 


never identified her? 
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THE COURT: Has never been shown photographs. 


MR. REILLY: First of all, I have shown Mr. 


Thau all the available surveillance photography. As he 


knew, there was no available -- for this bank, I showed 
him the one of Mr. Green only and it was obvious to him 
then that Mrs. Green was not pictured. 

With respect to other identifications I think 
early on in this case Mr. Thau was provided with materials 
that demonstrated -- in fact, I believe I made available to 
him at an earlier date the statement of Miss Farrier with 
respect to this witness. 

MR. THAU: Your Honor, I filed -- 

THE COURT: I heard both of you. 

If I adjourned this hearing now could you have 
a lineup at the MCC forthwith? 

MR. REILLY: Your Honor, I think it would be 
possible. I must say I do not know that it could be done 
forthwith. I nave never dealt with the MCC. I know it 
is difficult for such things to be done on short notice. 

THE COURT: Could it be done before we 
reconvene? 


MR. REILLY: It seems to me it can be done 


MR. THAU: I have a sentence tomorrow. 
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I have been reviewing once again Miss Farrier's statement 


and I see nothing in here saying that she had never been 


shown the women's spread. There is nothing in here to 


that effect. 

THE COURT: I think under the circumstances, 
in view of the hour and what I have heard, if the Govern- 
ment wishes to press the matter of an in-court identifica- 
tion of the defendant, which will certainly have an 
impact in this very serious case, in view of Mr. Thau's 
request for a line-up I think that one should be conducted, 
assuming that the requisite number of females, black 
females, would be available for a lineup between now and 
tomorrow morning at 9.30. 

Could that be done? 

MR. REILLY: I will try my best, your Honor. 

THE COURT: I would suggest that we withhold 
Miss Farrier as a witness. If it could be done in the 
interim, I think it should be done, and if it is a lineup, 
which Mr. Thau has had an opportunity to participate in. 
He may have no further objection on the matter and if 
he does have objections, it seems to me the trial could 
go forward and we could take Miss Farrier's testimny 
individually outside of the presence of the jury. 


Would that be satisfactory to you, Mr. Thau? 
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MR. THAU: The suppressional issue -~- I thi. 
that the Court ought to exercise its discretion in dis- 
allowing the in-court identification of Miss Farrier. 

THE COURT: I will not do that. All I'm 
going to do is afford you a lineup, which is what you have 
asked for, and if she identifies her in that lineup and 
you are there, that evidence will go before the jury. 

MR. THAU: All right. In that case we'll 
have argument. 

THE COURT: Mr. Reilly, I would suggest that 
we hold Miss Farrier since I know you have numerous 
other witnesses and that you arrange for a lineup. 

MR. REILLY: Yes, your Honor. 

I will ask Mr. Miller to advise -- 

Is your Honor going to take a break? 

THE COURT: Yes, we will take a break at this 
time of approximately ten minutes and we will then proceed 
until 4.30. 


(Recess.) 


THE COURT: Bring your next witness in, 


please. 


MR. REILLY: Agent Higgins. 
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EDWARD FRABEIS HIGGINS, called 


as a witness bv the Government, being first duly 


sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. REILLY: 
Q Mr. Higgins, are you with the FBI? 
A Yes, I am. 
How long have you been with the FBI? 
Five years. 
Are you attached to the Bank Robbery Squad? 
A Yes, I am. 
Q Did you go to the First National City Bank 
at 40 West 57th Street in connection with a robbery there 
On March 5, 1976? 
A Yes, I did. 
Q What was the purpose of you going to the First 
National City Bank? 
A The purpose was to contact a teller there, 
Miss Lily Yu so as to show her a bank surveillance photo- 
graph which was in my possession and to show photographic 
spreads. 
Q What date was that? 
A That was March 19, 1976. 


Did you have photographic spreads of any 
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Yes. 
Did you have photographic spreads of mail. ;? 
A Yes, one of each. 
Q Were the defendants James Green and Febra Green 
included in those two spreads? 
A Yes, they were. 
Q Do you have those spreads with you? 
A Yes, I do. 


Q Would you explain what you did when you got 


to the bank in connection with these photo spreads? 


A With the photo spreads? 

Q Yes. 

A I called Mrs. Yu aside and I first took out 
of my briefcase the photographic spread depicting black 
male individuals and spread those pictures out on a desk 
in front of Mrs. Yu. 

Q Was she able to select any of them? 

A Yes, she did. She viewed the spread moment- 
arily and selected the photograph of James Melviu Green 
and she stated that she believed he was the individual 
who had tried to rob her on March 5, 1976. 

Q What about the female spread? 


A After Mrs. Yu had initialed and dated each of 
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the pictures and signed and dated the reverse side of 
the pictu of Mr. Green, I replaced the picture, that 


photographic spread in my briefcase, anc removed the 


photographic spread depicting black female individuals. 


Did you lay tiiem out on the table? 


Yes, I did, in the manner that I described 


What did You say to Mrs. Yu? 
I asked her if she recognized anyone in that 
photographic s, ad and she said she did 

Q I'm showing you ™ ° Is that the male 
spread that you showed to: 

A Yes, it is. 

THE COURT: How many photographs are -ontained 
in that spread? 
THE WITNESS: Six. 

Q I'm showing you seven photographs, spreading 
them on this desk which have been marked H-17 for identi- 
fication. 

Are those the female photographs? 

A Yes, they are. 

Q Did she put her signature on the photograph of 
James Gfeen on the reverse side? 


A Yes, she did. 
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Q You mentioned that yeu had a surveillance 


photograph with you that day. Do you have that with 


you now? 

A Yes, sir. 

Q Will you prociuce it, please? 

A Yes. 

Q Where did you obtain this surveillance photo- 
graph? 

A That is a photograph from film which was 


exposed at the time of the attemped robbery of the First 
National City Bank on March 5. 

MR. MITCHELL: What date was that? 

THE WITNESS: March 5, 1976. 


MR. REILLY: I'm marking this as Government's 


H-18 
Q Did you show this to Lily Yu? 
A Yes. I did. 
Q Wnat did you say and what did she say? 
A I asked her if any of the individuals in this 


photograph looked familiar to her and she said that the 
individuals on the right-hand were the individuals who 
attempted to rob her on March 5. 

Q Did she say anything? 


A I wrote a statement that she identified these 
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individuals as the individuals who attempted to rob 
and she then signed and dated the reverse side of 
photograph. 
Q Do you recall whether you showedthis photograph 
to Lily Yu before or after you showed her the various 
photo spreads? 
A It was before. 
MR. REILLY: No further questions. 


I offer Government's Exhibits H-16, H-17 and 


THE COURT: Do you have any objection? 
MR. MITCHELL: Ne, your Honor. 
(Government's Exhibits H-16, H-17 and H-18 
were received in evidence.) 
CROSS EXAMINATION 
BY MR. MITCHELL: 
Q You were going up there to see whether she 
could make an identification; is that right? 
A Yes, sir. 


Q And in order to give everybody a fair oppor- 


} 
' 
| 
| 
| 


tunity to see whether she could make such an identification 
| 


you went up there with the spread; is that right? 


A Yes. 


Q Did you show her the spread and ask her whether | 
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she could pick out the individual? 


A Yes, I did. 


Q And at that time she said to you, as you 
used the term, she believes he is the individual? 

A Yes. 

Q Is that right? 

A Yes. 

Q Let me see whether I can refresh your recollec- 
tion as to whether she used the term "believed" or 
thinks." 

A She said I think. 

Q Did you probe ‘er any further as to why she 
just thought it was the man; why she couldn't make a 
positive identification at that time on the spread? 

A I'm sorry. Would you repeat the question? 

Q When you received the statement from her that 
she thinks it is the individual, that was an indication 
to you that she couldn't make a positive identification; 
is that right? 

A Yes. 

Q And did you discuss the possibility of making 
a positive identification with her at that time, whether 
she wanted to know anything further to help her make 


an identification? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


A201 


Higgins - cross 194 

A No, she asked no further questions. I asked 
her how strongly she felt and she said, "I think that is 
he." 

Q Did you go any further into what she meant by 
"think"? 

A No, sir. 

Q Tell me, this lineup that you had, was it 
based on similar individuals to the potential bank 
robber? 

A Yes,sir. 

Q Did you know the weights of thedse individuals 
in relation to the defendant's weight? 

A No, sir, I had never seen any of these 
individuals in person, onlyt he photographs. 

Q I show you out of Exhibit H-16 a photograph 
of Alvin McSwain, which “as part of the spread, and ask 
you whether that is a clean shaven individual with an 
ordinary haircut or is it so distinctive that it was obvious 
it was not the defendant? 

A Inasmuch as I was limited in the photographs 
from which I could draw to make up this spread, I felt 
that facial hair was a primary ingredient. All that 


facial hair, I believe, that facial hair is sometimes 


more subject to change and wouldn't be as much of a 
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factor. 
Q Where did you get the idea that facial hair 
was of some value to Miss Yu? Did she tell you that 


the individual has a goatee or sideboards or a mustache? 
A From the observation of the Green's photo- 
graph it appeared that the individual had facial hair, 
that is, from our surveillance photograph. 
Q How about the type of hair? This photo- 


graph was taken on the 5th of March, wasn't it? 


A Yes, sir. 

Q And were you asking for an identification on 
the 19th? | 

A Yes. 

Q The 19th of March. And did you expect 


the individual's hair to grow this much in that period of 
time, talking of his head? 

rN Photographs would have been taken at some 
time prior to the bank robbery, not some time later, so the 
length of someone's hair could have changed any time prior 
to the bank robbery. 

Q Could the defendant's hair have changed from 
the Sth to the 19th? It would grow either longer or 
shorter, one or the other, right, or remain the same? 


What I'm asking you is could his hair have 
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grown this long in two weeks? 

A The witness had no means of knowing in what 
point in time the photograph was taken of any of these 
individuals, whether it was -- 

Q I'm talking of the photograph tnat was taken, 
the surveillance photograph that was taken on the Sth. 

Did you have anybody with similar hair? 

IN two weeks how much hair can grow? 

In other words, what I'm asking you is do you 
think that this was representative of the hair that was 
On the individual -- 

MR. MITCHELL: May I show it to your Honor? 

THE COURT: You may. 

Q That is McSwain. I'm talking of a fair 
representation. Or this of Copeland with long hair or 
Sebring with long hair. Then the weight of the 
individual was supposed to be about 120 pounds. I see 
here 146, 170. Do you think that that was a fair rep- 
resentation? That is all I'm asking you. 

A Yes, I do. The witness was not allowed to 
view the reverse side of these photographs. 

Q I know that, but don't you think that that 
weight bears a relation to the face? In other words, 


a 120-pound individual doesn't have the face of 170- 
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pound individual as far as thickness and all that is 
concerned. 

MR. REILLY: Objection, your Honor. The 
pictures speak for themselves in this instance. 

THE COURT: I'll sustain an objection to the 
form of the question. 

Q Do you think that by putting in a person who 
weighed 170 pounds you were giving the witness a fair 
representation to pick from or would the witness eliminate 
somebody who weighed 170 pounds by just looking at the 
individual picture? 


A I don't think the witness could eliminate a 


person who weighed 170 pounds without knowing the height 


and it is impossible to know the right height from those 


photographs. 
Q Don't you think the height would have been 
fairer if you had a lineup in which you had five or six 


individuals including the defendant -- he was in 


custody -- and the witness were asked to picked him 


out? 


A Yes. 


Q He had an attorney at that time. You could 
have asked for a lineup. Did you? 


A tio, I didn't. 
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Let me ask vou this: 

Having failed to make an investigation that 
satisfied you, you then presented the witness with 
Government's Exhibit 18, which was a surveillance photo- 
graph taken in the bank. Did you tell Miss Yu at that 
time: 

"Here's a surveillance photograph taken in 
the bank at the time of the holdup"? 

A No, sir. The surveillance photograph was 
shown prior to either photographic spread and I did not 


advise the witness that this was a bank surveillance 


photograph. I merely told her it was a photograph and 
asked her if anyone in the photograph looked familiar to 
her. 

Q In other words, you never gave the witness 


an opportunity to pick somebody out of a representative 


spread. You first indicated a photograph to her, a 
direct accusation against the defendant -- 
THE COURT: Sustained as to form. 


MR. MITCHELL: I will withdraw it. 


Q Did you give her the identification photograph 


first and ask her whether she could make an identification? 
It was either yes or no, because this was in her bank. 


That is, it says on here Citibank. 
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You told her it was a surveillance photograt1, 
didn't you? 

A I don't recall telling her surveillance. 

There was no need to. I merely asked if the individual 
in the photograph looked familiar to her. 

Q Can you tell me what this could be other tran 
a surveillance photograph? 

A It is obviously a surveillance photograph. 

Q If she made the positive identification that 
you said she did, what was the necessity of having a spread 
thereafter, or are you getting things reversed? Did you 
have a spread first as you told me a few minutes ago? 

A I never said that I had the spread first. 

I told Mr. Reilly, when he asked me, that I showed lhe 
surveillance photograph first. 

Q You told me, if I recall, that you showed Miss 
Yu the surveillance spread first. 

A I think you asked me about the showing of the 
surveillance -- of the photographic spread first and I 
responded to your question, and then you asked me if I 
showeda bank surveillance photograph, but, as I recall 
my testimony, whenever I indicated sequence there I 

indicated that the surveillance photo was shown fivst. 


Q Is there anything on either one of your 
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reports that indicates which one you showed her first? 


A No, there is nothing in the report. 


Q Is it your testimony that having made a 


positive identification of the surveillance photograph 
she wasn't sure of the defendant; is that right? 
A That is correct. 

MR. MITCHELL: I have no further questions. 
CROSS EXAMINATION 
BY MR. THAU: 

Q Agent, H-18 is the surveillance shot showing 
maybe a dozen people from which the teller picked out a 
couple as the couple that perpetrated this robbery; is 
that right? 

A Yes, sir. 

Attempted robbery. 

Yes. 

Which people did she pick out? 

These (indicating). 

THE COURT: Indicating the male and female 
defendants. They appear in the right center of the 
photograph. 

MR. THAU: I object to your Honor character- 
izing the defendants. 


THE COURT: I can see them. I can see them 
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very well as they sit in front of me and the likenesses 
are striking. That is the observation in this case 

of the trier of the fact. 

Q In any event, may I describe them otherwise, 
though perhaps not contradicting the Court, as the female 
standing one behind the other -- 

THE COURT: Of course you can -- 
MR. THAU:. The only black couple, toward the 
right-hand margin of the picture. 

2 Now, it is after you showed this teller this 
photo and she identified that couple as the one which 
had attempted to rob the bank that you showed her H-17, 
the spread of females? 

A Yes. 


Q And you tell us that she could not at that 


time, Miss Yu could not pick out any one of these women; 


is tha. correct? 


A That is right. 


Q Would you say looking now at the photo labeled 
Debra Green, the photo which appears in H-18, that that 
photo is a good representation of what Debra looks like 
today; is it a clear and accurate depiction of what she 
looks like today? 


A I would. I believe so. 
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Q As a matter of fact, that was a mug shot taken 


of her on the day of her arrest; is that right? 


Py Yes, it was. 

Q And it is a sharp, clear, double photo of her 
right profile and her full face; is that right? 

A Yes, sir. 

Q Would you agree with me, Agent, that whether 
or not H-18 depicts Debra Green as the Court believes it 
does, certainly that photo with respect to the woman 
whom the Court takes to be Debra Green, that photo is not 
only considerably smaller but also less detailed and 
looks considerably less like Debra Green as she is in 
court today than H-17? Would you agree with that? 

A Would I agree that it looks less like her? 

Q Yes. 

A No, I don't think I do. 

Q Look at them both now? 

A The only difference I can see is in size. 
Little difference in photographic quality. I would say 
that the surveillance photograph is clear enough for 
purposes of identification. 

THE COURT: I would add there appears to be a 
slight difference in the hair appearance between the 


female in the surveillance photograph and the defendant 
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as she appears before the Court today. There seems to 


be more hair in that picture and it is my understanding 


that in the close-up photograph she is wearing a bandanna 
because her hair had been cut quite short. 


In the photographic spread of H-17 you included, 


not, a picture of Joanne Chesimard, didn't you, 


aA Yes, sir. 

Q And Joanne Chesimard was a lady who had gotten 
a good deal of notariety and whose picture had appeared 
prominently in the papers in t 2 last two years or so; 
is that right? 

A The case received considerable notariety. 


I don't recall seeing her photograph in the paper. 


Q You know that most banks in New York have a 
composite, a panel of persons who are wanted for bank 
robbery; you are familiar wit’ hese little displays? 

A Yes, sir. 

Q And that not only are there pictures on there, 
composites, but the suspects’ names even appear there? 

A I don't believe the names appear. 

Q All right, perhaps the names don't appear. 

You know, don't you, that for a long, long 


time Joanne Chesimard's picture appeared on these com- 
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posite posters around New York; you know that, don't 
you? 

A Yes, sir. 

Q And you know also that shortly after one of 
these most wanted people who appear on these posters are 


apprehended the practice is to sort of cover their face 


partly with a notation "apprehended"; is that right? 


A Yes, sir. 

Q And of course you are aware that a bank 
teller of all people would be familiar with such signs 
since those signs would he sitting literally next to them 

ring their working hours; right? 

A Yes. 

Q And you knew that Joanne Chesimard was 
apprehended a good two, three years ago and has been 
jail ever since? 

A Yes. 

Q And therefore that on -- what was the date of 
this job? -- March 5, 1976 there wasn't sny likelihood 
or chance that Joanne Chesimard was involved In this 
particular job; right? 

A Yes, sir. 

Q Nevertheless, you incl ded her picture in the 


spread; is that right? 
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A That is correct. 
Q Would you agres with me that perhaps with the 


exception of an FBI agent such as yourself or a law- 
enforcement person, a person in the general population 
more likely than any other, with the exception stated, to 
know Joanne Chesimard's face would be precisely a bank 
teller because a bank teller would live with that lady's 
picture? 
MR. REILLY: Objection, speculative. 
MR. THAU: I will withdraw the question. 
No further questions. 
MR. REILLY: Your Honor, no further qu stions. 
THE COURT: All right, you are excused, sir. 
(Witness excused.) 
THE COURT: Court is adjourned. We'll 
resume tomorrow morning at a quarter of ten. 
Can the necessary arrangements be made, Mr. 
Reilly, so that we can resume promptly at a quarter of 
ten tomorrow? 
MR. REILLY: Yes, they can, your Honor. 
MR. THAU: Your Honor, Mr. Reilly makes that 
assurance and probably without knowledge of what kind of 
a body of prisoners there exists at the MCC, unless he 


has already inquired, that is, whether there are ladies 
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who look like my client. 


MR. REILLY: I'm prepared to go forward at 

9.45 with the remaining witnesses and to deal with that 
problem. 

THE COURT: When do you intend to deal with 
the requested lineup? 

MR. REILLY: It is my observation -- subject 
co a consultation I intend not to call Miss Farrier. 

MR. THAU: All right, that settles all problems. 


THE COURT: 9.45, tomorrow morning. 


(Trial adjourned until June 15, 1976, at 


9.45 o'clock a.m.) 
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UNITED STATES OF AMERICA 
vs. v6 Ee... SLY 


JAMES MELVIN GREEN and 
DEBRA FENNELL GREEN. 


New York, June 15, 1976; 
10.20 o'clock a. m. 


(Hearing resumed.) 


THE COURT: You may proceed, Mr. Reilly. 

MR. REILLY: Your Honor, the Gcvernment calls, 
Miss Lily Yu. 

THE COURT: What about Miss Farrier, is she 
here today? 

MR. REILLY: No, your Honor. 

MR. THAU: With respect to Miss Lily Yu, I 
would like t> make a record of some*hing which Mrs. Green 
has just informed me about. 

She informed me that yesterday afternoon as 
she and her ausband, her co-defendant, were being taken 
out of court both of them were handcuffed and in the 
custody of the marshals and Mrs. Green saw an Asiatic 
woman in the company of one of the prior witnesses who 


appeared in this hearing, suggesting to us very strongly 
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that this Asiatic lady may well be the next witness, 
Lily Yu, and there is grave danger that Lily Yu has seen 
these defendants in cuffs rig t here outside the courtroom. 
THE COURT: You can ask her any questions you 
want on cross-examination. 
Bring in the witness. Fortunately for you 
Miss Yu will not be a juror. She will be a witness and 
since your client is sitting here in the courtroom and 
is the only woman meeting the particular description 
that I know we will have, I think that you can best 
protect your record by your usual vigorous cross- 


examination. 


: ie Ge me 4 YU, called as a witness by the Government, 
being first duly sworn, testified as follows: 
DIRECG EXAMINATION 
BY MR. REILLY: 
Q Mrs. Yu, just try to speak loudly so everybody 
can hear you in the room. 
Where are you employed? 
A I'm employed at the First National City Bank, 
now called Citibank, at 40 West 57th Street in New York. 
| Q Were you so employed there on March 5, 1976? 


A Yes, I was. 
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What is your position there? 


A I was teller. 


4 } Q Do you recall a bank robbery or attempted 


bank robbery taking place on March 5, 1976? 
6 | A Yes, there was an attempted bank robbery. 


7 |i Q Do you recall the circumstances of that attempted 


bank robbery? 


9 | A Yes, I tried to tell what I remember. 


Please do so? 


Q 


ll | A That was around 2 o'clock in the afternoon. 


12 | I was in the window. There is nobody on line. There 

13 | is two guy -- a boy and a woman, a boy and a girl came | 
14 ! to my window and the boy tried to let the girl show me a 

15 piece of paper and it says "This is a stickup." 

16 | Then as soon as I saw that sentence I tried 


to pull the alarm, and then the boy said, "Don't push 


18 | the alarm," but I tried to do that, but he -- maybe he saw 


that I tried to do that and then he said, "Let's go, she 
20 | did it already.” | 
21 Then they turn away. That is all there 
= was. 
3 | Q How far away was the boy and the girl from you 
% during this time? 
I 
25 | A Not too far, about two feet or three feet. 
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What were the lighting conditions at the time? 
About here like this, maybe a bit brighter. 


THE COURT: Maybe brighter than this coutroom 


THE WITNESS: Yes. 


Were the overhead lights on in the bank? 


A Yes. 

Q Did the boy or the girl wear any disguise or 
anything to cover their faces? 

A No. 

Q How long a period of time passed when you 
first noticed them until they left; can you remember? 


A Just about a couple of minutes. 


Q A couple of minutes? 


A Yes. 

Q Did they have any conversation with you, either 
one of them? 

A No, just the only conversation, the boy said, 


"Don't push the alarm," and then I tried to say I didn't, 


but he just say, “Let's go, she started it already." 
Q Was there any obstruction between you and the 
boy and the girl during this two-minute period. 


A No, no obstruction. 


Q Were you looking at them when you were speaking 
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to them? 

A Well, I was looking at that piece of paper 
and then I didn't look at their face. I mean, I didn't 
look at them very deeply. I just looked -- 

Q After you looked at the pi-ce of paper, did you 
look up at them when you talked to the man? 

x I don't think that I did look at them 

Q How long a period of time, if ycu can recall, 
were you actually looking at the girl and the boy? 

A A couple of seconds. 

Q Do you have any recollection of what they looked 
like now? 

A Nothine particular. 

Q Did there come a time after the bank robbery 
on a different day where an FBI agent showed you some 
pictures? 

A Yes. I beg pardon? 

Q Did an FBI agent come to the bank on a day after 
the bank robbery? 

A Yes. 

Q Did he shew you a group of photographs? 

Ye. 


Did he show you a group of males? 


Yes, first a male and then, second, the female. 
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Q Were you able to select either the male or the 
female that robbed you that day? 

A The FBI man showed me the picture and maybe I 
misunde::stand that I have to pick up the most like. 
I did pick sp two af them, one of each on that date, but 
that is the most like pictures among those pictures that 
I can pick up. 

Q What do you mean, it was like the person? 

A Yes, but not -- I can't say -- it is not 100 
percent I'm sure, but I said it is most alike. 


Q Did the FBI agent also show ycu a photograph 


from the bank surveillance camera? 


A After that he did. 

Q After -- 

A After the groups of pictures, different date. 

Q On a different date? 

A Yes. 

Q When he showed you that picture, what if anythin 


did he say that you can recall? 

A He didn't Say anything, but I just realized 
that what all in mind is different. I imagine when I 
first met them t thought that they looked much younger, 
they looked much thinner, but actually in the pictures -- 


in the pictures was a little bit different. 
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Q I am going to show you what is merked H-18 


for identification, 
ask you: 


Is this 


already marked, I believe, and I will 


the picture that they showed you? 


Yes, I recognized the background of the bank. 


Did he ask you to sign the picture on the back 


Yes, he 


Is that 
p, Ye 
Q Is this 
of the statement or 
A That is 


Q Did you 


asked me to sign with my name in the 


your signature, Lily Yu? 


your handwriting or is that the text 
is it the FBI agent's? 
not my handwriting. 


read the statement after he wrote it? 


I am afraid not. 


You did 


No. 


not read it? 


Did he recite it to you? 


I don't 


remember. 


Would you read the statement now? 


THE COURT: To yourself. 


To yourself. 


I don't have to read it now aloud? 
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No, just read it to yourself. 
THE COURT: To yourself. 
A Yes. 
Q Having read that statement, is that a correct 
statement of what you told the FBI agent at the time 
he showed you this photograph? 
A Yes. 


MR. REILLY: The photograph is in the record. 


If I might just read this short statement into the record -- 


THE COURT: You may. 

MR. REILLY: "The black male and female on 
the reverse side of this photograph on the right-hand 
side are the individuals who tried to rob me at my teller 
station by present a note on March 5, 1976." 

Signed Lily Yu, dated 3/19/76. 

Q I am going to ask you, Miss Yu, when he 
presented that photograph to you did that photograph 
refresh your recollection as to the individuals who 
attempted to rob you on March 5? 

A I'm sorry. I didn't get it. 

Q Did that photograph refresh your recollection 
or remind you of the individuals who robbed you or attempted 
to rob you on March 5? 


A That is what I was -- I just told, I said on 
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March 5 at that moment in my mind they are a little 

bit -- I mean, like I «old the FBI, they have a short 
jacket, but actually in the picture they have a long 
jacket. That is why I said I have a totally wrong 
memory . 

Q Concentrating on the facial features, does 
that photograph remind you of the individuals or not? 

a Well, the face of these pictures, yes, becasue 
I'm looking at the pictures. 

Q You are saying, you are telling me, if I'm 
cight, that the reason you recognize them as bank robbers 
is because they are photographed there? 

A Yes. 

Q If those two individuals were photographed in 
some other location you wouldn't recognize them as bank 
robbers; are you saying that? 

A Yes. 

MR. REILLY: Under those circumstances the 
Government does not intend to have Miss Yu identify the 
two defendants at trial. However, we will call here as 
a witness concerning the circumstances of the bank 
robbery. 

THE COURT: Very well. 


In view of the concession by the Government, 
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do either of you believe that cross-examination would 

be either appropriate or useful in this context, since 
this is an identification hearing and she is not going to 
be proffered as an identification witness? 

MR. THAU: I would have a little cross- 
examination, your Honor, on the subject of whether the 
spread that was shown to Mrs. Yu the same day as the 
surveillance shot -- perhaps there is no need for that. 
Mr. Reilly concedes that the statement written by and 
signed by Mrs. Yu on the back of "~-18 is dated March 19 


and that according to the 3500 material that is also the 


same day the spread was shown. 

MR. REILLY: Your Honor, I see no need to 
stipulate to that in the context of this hearing. She is 
not going to make an identification and Mr. Thau, if he 
wants to cross-examine, can and get a stipulation during 


the trial. That is something else. 


THE COURT: I think that would be appropriate 
for cross-examination. The Government has represented 
that they did not intend to have this witness identify your 


client. Therefore, the purpose for which the Learing is 


being held now has been fulfilled because they have conceded 


that she is unable to identify with or without a photo 


spread and thus it becomes only a matter of her credibility 
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on the merits of her testimony, and I think that is 
probably covered at the trial on cross-examination. 

MR. THAU: The only reason I took that up 
is that there suffuses this hearing or the suggestion or 
the suspicion in my mind that the practice adopted by the 
FBI agents in this case is to show tellers a surveillance 
shot where there is a likelihood that those tellers will 
recognize whoever the robbers were and at the same time or 
shortly thereafter submit to them photo spreads. 

TFE COURT: This may be a perfectly proper 
thing where the witness is being proffered as an identifying 
witness, and I would suggest it is proper on cross-examinatio 
at the trial. 

THE COURT: I certainly will not preclude you 
because that goes to the witness' credibility and I would 
permit cross-examination on that. I do not think pre- 
trial cross-examination is appropriate in the context of 
the trial. You have that right. 

Mr. Mitchell. 

MR. MITCHELL: I have no questions. 

MR. REILLY: Would you ask the witness or direct 
the witness to return tomorrow at 10 a.m. if we are going 
to start at 10 a.m.? 


THE COURT: Yes. 
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Would you do that, Miss Yu? I know you were 
here yesterday, but I would instruct you at this time to 


return to continue in connection with your participation 


in this case tomorrow, that is, Wednesday at 10 a.m. 


You will report in tomorrow at 10. I would appreciate 
it. Please come to the same place. 

MR. THAU: Do I understand the Government's 
position to be that not only will they not elicit an in- 
court identification from Miss Yu, but that in addition 
they will not offer H-18? 

THE COURT: Oh, no. That surveillance 
photograph is presented as having been made at the time 
and I think it is perfectly proper for the trial. Let's 
hear from the Government on this. 

MR. REILLY: Your Honor, rather than faulty 
memory we have a document of the actual robbery or attempted 
robbery itself. 

THE COURT: Certainly. 

H-18 shows two people peacefully walking in the 
bank and the jury can draw the inference necessary if the 
authenticity is shown and the Court will find relevant 
and admit the exhibit. If the jury believes, as they 
may, from circumstantial evidence rather than direct 


evidence that the defendants were in that bank and were 
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there for the purpose of robbing it, then they will 

return the appropriate verdict. If they do not you wil 
have every Opportunity to argue that they were in the bank 
for a peaceful purpose such as coming to make a deposit in 
their bank or coming to make a withdrawal, then the jury 


may find otherwise. 


MR. THAU: All right. Of course, your Zonor, 


we will. need a gcod deal of technical testimony with 


respect to when the camera was triggered. We will expect 


every frame of this film. 

THE COURT: I trust you have seen it already. 

MR. THAU: I haven't. 

THE COURT: You should have in your pretrial 
preparation. This hearing is not for that purpose, sir. 
You asked for all photos of your client and those were 
directed to be furnished to you. 

Mr. Reilly, has that been done? 

MR. =:ILLY: We have provided counsel with 
photographs of the defendants in the bank. 

THE COURT: All photographs of the defendants 
in the bank have been shown. 

MR. THAU: Films were taken, films which have 
countless frames. Certainly we haven't even photos of 


every frame. 
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2 MR. REILLY: Those that were developed, your ; 
3 | lIonor, we have. That is the procedure, which nas been 
4 explained already The FBI takes a lock and picks -- 
5 THE COURT: If the defendants want to subpoena 
6 || the bank to put in other evidence of other frames which | 
7 may be helpful to their case they have a right to subpoena | 
8 the bank. | 
9 Is there anything further with Miss Yu? 
10 Thank you, Miss Yu. 
1 THE WITNESS: Thank you. 
12 (Witness excused.) 
13 | THE COURT: Please call your next witness. 
14 MR. REILLY: FBI Agent Paul F. Cavanagh. 
15 ee 
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PAUL Pr; CAVANAGH, called as a witness 


byt he Government, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. REILLY: 


Q Are you a special agent of the FBI? 

A Yes,-.I am. 

Q Are you assigned to the Bank Robbery Squad? 

A Yes, I am now in New York. 
Q Directing your attention to April 2, 1976, 


did you go to the National Bank of North America to interview 
one Donna Morrison? 

A Yes, I did. 

Q At the time, did you bring with you a spread or 
several spreads of photographs? | 

A Yes, at that time I brought two separate spreads 
of photographs. 

THE COURT: What date was that? 
THE WITNESS: April 2, sir. 

Q Did those spreads of photographs include 
pictures of the defendant James Green and the defendant 
Debra Green? 

A Yes, sir. 


Q Do you have those two spreads with you? 
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A Yes, I have them here. 
MR. REILLY: I am going to ask that these be 


marked H-19 and H-20 for identification. 

H-19 is a spread of five photographs of 
females. 
H-20 is a spread of six photographs of males. 


THE WITNESS: Both of them contain six. 


THE COURT: Both of them contain six. 


(Government's Exhibits H-19 and H-20 were 
received in evidence.) 
Q Would you explain the circumstances concerning 
your showing of these spreads of photographs to Miss 
Morrison? 
A Miss Morrison was a victim teller while working 


at the bank in midtown. After the robbery there had 


been an arrest made of two individuals. I indicate the 


two defenuants here. They were photographed in our 

office and because of the similarities in both the robbery 
that was assigned to myself and the robbery for which the 
defendants were arrested, I brought them -- made up a 
spread of photographs containing six males and -.x females, 
intervieed Miss Morrison and showed her at that time the 


spreads, asked her if she could pick in those spreads 


the individuals that robbed her on that certain date. 
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Q How did you show these spreads to Miss 
Morrison? 
A I mixed up the photos which did contain both 


defendants' pictures, handed her the spread, first the male 
spread, and she looked through them. She stopped, 
selected Mr. Green's photo after looking at all six. She 
picked his picture out. She did the same thing with 
Mrs. Green, looked at all six and picked her photo out. 

Q Do I understand your testimony to be that you 
actually handed her the package of photographs with the 
photographs all together, one behind the other? 

A Correct. 

Q Do you have any recollection of whether the 
photograph of James Green appeared on the top of the 
pile? 

A Neither defendant would appear on the top. 
Some were in the middle, three or four. 

Q With respe:t to the male, did Miss Morrison 
make a selection of the person who she thought -- did she 
make a selection? 

A What, if anything, do you recall her saying? 

A She said, "This is the individual who robbed 


me at my teller's station." 


Q How much time passed before she said that? 
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A A couple of seconds. 
Q With respect to the female, how much time 
passed? 
A A similar amount of time, very, very quick. 
Q Do you recall what she said? 
A She said, "This is the female." 
Q Just to make sure, is H-19 the female spread? 
A Yes. I had Miss Morrison initial and date 


each picture and sign and date the picture, who she 


indicated to me was the female who robbed her bank. 


Q Is that picture No. 2, the picture of Debra 
Green? 

A Yes, right. She initialed and dated the 
other ones for evidentiary purposes. She indicated to 


me also at the time of selection that she chose Green 
despite the fact that she was wearing a head covering, 
because she said during the robbery she did not have a 
head covering on herself at that time. 

Q Did she use the term “despite the fact"? 
What was. th: context? 

A She said this was her but she didn't have 
this kerchief on, I believe she called it. 

Q I show you H-20 and ask You whether that is 


the spread of males that you showed? 
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A Yes. Yes, this is the spread that I showed 
to her of the male individuals. 


THE COURT: How did you present that spread to 


THE WITNESS: He had been the third picture. 
I numbered these pictures. 


THE COURT: In other words, they were like 


cards in a deck and he was the third in a group of six? 


THE WITNESS: That is correct. I placed them 
in front of her, told her to carefully look at them and if 
she did indeed see the individual, to put him aside. 

THE COURT: What happened? 

THE WITNESS: She looked through these pictures, 
stopped at his, put it aside and told me this was the man -- 
after going through the rest of the pictures, this was the 
man who robbed her that day. 

I then asked her to sign the back and date it 
and initial and date the back of the other pictures. 

Q Do you have any bank surveillance photography 
available in connection with this particular bank robbery? 
A No, unfortunately there was no pictures 
developed from that bank robbery, nor surveillance photos 

available to me. 


Q Do you have any bank surveillance photography 
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from any other bank robberies that the Greens were believed 
to have been involved in? 

A No. 

Q It is my understanding that you did not show 
her any other photographs. 

A No, these were the only pictures showed to 
Miss Morrison on that date, April 2nd, no other photo- 
graphs. 

MR. REILLY: Thank you. No other questions. 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Q On this H-20 spread, which were the pictures 
you gave to Miss Morrison, did you know the weight and 
height of any of these people? 

A No. 

Q In a spread aren't you supposed to have a 
person who is the approximate weight and height so that 
the facial features -- 

A A camera would distort that entirely. It is 
a matter of measuring the length of a skull. They can 
do that, but actually on a lineup, yes, a lineup, that 
would be very much the preference, but individual head size 
has nothing to do with their body size. 


Q You based the photographs on something that was 
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supposed to be similar to the defendant, I mean, or were 
you picking pictures that were dissimilar? 

A You pick pictures that could be similar. 


I have no idea -- 


Q You picked five pictures here? 

A That is right. 

Q What was the basis of selecting these five? 

A Five black males. 

Q Do you know that these black males had previously 


been selected by other agents to show -- 


No. 


» 


Q You didn't know that? 

A No. 

Q Where did you get them? 

A In photographs that I keep for this pupose. 

Q You just pulled them out? 

A Yes. 

Q Was your file an exclusive file or -- 

A No, a mutual file that we use to select photo- 
graphs. I made sure that there were no white individuals 
there. 

Q How about the hair, were you concerned with 
that? 

A Unless it was totally different as far as a 
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huge Afro or a Mogegan haircut. 
MR. MITCHELL: I have no further questions. 

CROSS EXAMINATION 
BY MR. THAU: 

Q Agent, you went to Miss Morrison to show her 
H-19, the women's spread, several weeks after the actual 
robbery; is that right? 

A No, I don't believe so. You have to refresh 
me. The date of the robbery -- the day I was down there 


was 4/2/76. 


Q The sobbery was 3/8? 

A It would be one month, probably. 

Q Yes. 

A Yes, approximately a month, yes. 

Q Prior to April 2 had you ever shown Miss 


Morrison a photo spread of women suspects? 

A No, I had never met Miss Morrison until that 
morning. I introduced myself to her on April 2 and 
showed her th’ t spread. 

Q Is it the practice of an FBI agent to not show 
victim tellers photo spreads until such time as the FBI 
has taken into custody someone whom the FBI suspects of 
being involved in the robbery; do you understand my 


question? 
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Yes, T understand your question. It would 
all depend on the case. Every case is very much 
different. If you haven't developed a suspect, it is 
one thing. If you feel certain people have perpetrated 
this crime, it is up to the discretion of the investigator 
at that time. 


Q Your files have numerous photos of suspected 


bank robbers and people who in fact have a history of 


bank robbery; is that right? 

A Among others, yes. 

Q And doesn't the FBI, based on the description 
given it by a victim teller put together a photo spread 
as soon as after the crime as is possible and submit it 
to the victim teller before someone is actually appre- 
hended on suspicion of that crime? 

A No, not necessarily, no. 

Q That is not the practice? 

A There is no set practice. 

Q By the way, this No. 3 in the spread, will you 
agree with me that one would be hard put to tell whether 
this individual is a man or a woman? 

A No I don't know. 

Q You don't know, is that it? 


I have no trouble. You might have trouble 
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or someone else. = had no trouble. 

Q Do you recognize this individual right off- 
hand as a woman without any doubt; is that right? 

A I believe she is a woman. 

Q You believe it? 

A Yes. 

Q As to this person, it is not a matter of 
belief -- that is, the person depicted on 5 -- she is 
obviously a woman; is that right? 

A Or a man in drag. She looks like a woman. 

Q Perhaps you have more experience with these 
matvcers than I have, Agent. 

Now, on April 2, when you caused Miss Morrison 
to view H-19, did you have her right anything on the back 
of the picture she selected? 

A It is the practice -- I have her initial them 
to keep the spread together for evidentiary purposes and 
date it and the picture she believed and told me was the 
individual female who was in the bank with the other male 
she had previously selected. She wrote her name on 
and dated it also. 

Q Do you recall whether she viewed the ‘ales 
first or the females first? 


A The males. 
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Q And dic she initial or sign, rather, her name 


on the male's photo before she got to look at the female 


spread? 

an I don't recall, to tell you the truth, right 
now. 

Q Is it your practice when a witness makes an 


identification out of a photo spread to have that witness 
sign his or her name on the back of that picture as soon 


as possible? 


A Yes, it would be, but they usually identify 
one person at a time. Multiple jobs would be different. 
Q Do I take it that the names of the persons 


depicted on these photos were on the back of these photos 
when you showed the photos to Miss Morrison? 

MR. REILLY: I object, your Honor. This 
really has no relationship whatsoever. He has 
already testified that he showed it to her face up and 
not the reverse side. Apparently Mr. Thau is trying 
to develop a record with respect to other witnesses who 
testified. 

MR. THAU: I'm not at all, your Honor. The 
witness' signature doesn't appear on the front. zt 
appears on the back. 


THE COURT: Overruled. 
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Do you want to hear the question again? 
Read it, Mr. Reporter. 
(Question rad.) 
A Yes, they were. 
Q So that Miss Morrison, who reviewed the males 
first, signed her name to a photo labeled James Melvin 


Green, is that correct, and I show you No. 3 out of H-20? 


a She did. 
THE COURT: Did she see the back of the 
photograph before she picked out -- 
THE WITNESS: No, no, the only thing she 
looked at is the face and selected it. 


THE COURT: She looked at the face. 


When she made the selection you had her sign 


eon the back? 
THE WITNESS: Yes. 
THE COURT: You may proceed. 


Q The name James Melvin Green appeared right 


A Right. 


Q Did you make any comments to her to the effect 


that the person whose photo she had picked had recently 


been arrested? 


A No, not at that time, no. 


there over her signature? | 
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THE COURT: Did you make that comment to her 
at some other time? 

THE WITNESS: I believe after the display was 
done I advised her that two individuals had been arrested. 
I also advised her of the name of the individuals that 
she -e -cted, which we are required to do, "You have chosen 
so-and-so," so she could recall it, and that waz the end 
of it. 


THE COURT: Did you give her the names, 


first of the man, before she identified his picture and, 


second, of the woman before she identified her picture? 

THE WITNESS: No, no, you ,ust show the picture, 
not until everything was all done, and signed that I 
mentioned that she had selected the two individuals, 
and I gave her the name. This is prior to what she 
selected, I took the signe. statement. 

Q I show you H-19, the six photos depicting 
women. Would you agree with me that in terms of the 
freshness of the print and the age that you can infer 
from these photos because of the freshness that photo 
No. 2, which is the pioto of Debra Green, is obviously 
and patently the fresher, «he print is glossier, i: is 
brighter and not as scuffed or aged by time and th- 


elements? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


A241 


Cavanagh - cross 234 


MR. REILLY: I object to the form of the 


3 | question. 
“ THE COURT: The Court is now observint the , 
5 prints and I just wouldc pick up for example, the print of 
6 Miss Green and the srink with the No. 3. I find them 
7 | equeliy glossy. I don't find, for example, any of them 
: 8 | to be dog-eared, bent, dirty, or discolored on their 
3 face. 
10 MR. THAU: It is intereszing that the print 
11 your Honor piszxed -- . 
v7 THE COURT: You don't have to say somethirg. i 
13 Just ask your questions. ! 
14 MR. THAU: The print your Honor picked together : 
15 with the defendants happens to be that of the person 
16 who to me looks like very much like a man or the man in 
17 drag or a woman in drag. I forget how the agent 
18 Put it. 
THE COURT: I must tell you that is hard to 
20 say, one way or the other. | 
21 MR. THAU: Thank you. That is right. 
2 | Q Agent, did you show these photos of women to 
23 | anyone else in the bank? 
% | A No, : 
3 MR. THAU Thank you very much. 
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REDIRECT EXAMINATION 
BY MR. REILLY: 

Q You indicated that you took a statement or 
two statements from Miss Morrison. Do you have those 
statements with you? 

A Yes, I do. 

MR. REILLY: I would like to have those marked 
and received in evidence, your Honor. 

THE COURT: Very well. 

Have they been furnished to the defendants? 

MR. REILLY: Yes, your Honor, copies of 23 and 
24. 

We will make these Hearing Exhibit 21, which 
is the statement of Donna Morrison with respect to the 
females and, 22, which is the statement of Donna Morrison 
with respect to the males and we have no further questions 
beyond that. 

THE COURT: Anything further of Mr. Cavanagh? 

MR. THAU: No. 

THE COURT: You are excused, sir. 

(Witness excused.) 
MR. REILLY: Donna Morris. 
I offer 21 and 22 in evidence for the purposs 


of this hearing only. 
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THE COURT: Any objection? 

MR. THAU: No, your Honor. 

MR. MITCHELL: io, your Honor. 

THE COURT: Received. 

(Government's Exhibits H-21 and H-22 were 


received in evidence.) 


DONNA RAE MORRISON, called as a 
witness by the Government, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. REILLY: 

Q Miss Morrison, would you try to keep your voice 
up so we can hear you in the back? 

A Yes. 

Q Where are you employed now? 


Bankers Trust. 


On Marck 8, 1976 were you employed by a pias. 


Yes. 

Which bank was that? 

The National Bank of North America. 

What branch did you work at at that time? 


Branch -- 
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Not the number, please. the address. 
515 Seventh Avenue. 
What cross street is that? 
38th Streec. 
What was your position? 


A Teller No. 14. 


Q On March 18, 1976 do you recall being the 
victim of a holdup? 
Yes. 


How was the lighting condition that day in the 


It was bright. 
Clear or dark? 
A Clear. 


Q Did there come a time when somebody came to 


station in connectio., with that bank robbery? 


A Yes. 
Q Tell us what happened? 


A I had just come beck from lunch and I called 


some people over from other lines because nobody had come 

to my line yet, *..d two people, a black female and black 

male, came up. They showed a gun and a note and -- 
MR. THAU: Objection to "they." 


Who showed the gun, if you know? 
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A That black gentleman. 

Q The male who appeared before you, in any event, 
is that right? 

A Yes. 

Q And your recollection is that someoneone 
showed a note? 

A Yes. 

Q Do you remember who did that? 

a The woman. 

Q What happened then? 

A I started to reach my alarm, but I didn't. 


I was too nervous and I gave them the money and they 


left. 
Q Did you have any conversation at all with 
either one of the two people that held you up? 


A Yes. The man said, when I started to reach 


"Don't do anything, just give us the money." 


Q How far away was the man and the female from 
you? 

A About two feet, across the counter. 

Q Was there any obstruction between you and 
them? 

A Yes. 

Q Was there any visual obstruction then? 
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Wo. 


Were they wearing any concealing garments 


No. 


THE COURT: No masks or anything like that? 


THE WITNESS: No. 


How long a period of time did you have them 


under observation? 


MR. THAU: May we take them individually? 


THE COURT: Yes. 


Were they standing together? 

Yes. 

THE COURT: Who did you see first? 
THE WITNESS: The man. 

THE COURT: Take him first. 


About how long from beginning to end did you 


have him under observation? 


THE WITNESS: Less than two minutes, a little 


more than a minute. 


touching. 


THE COURT: Now the womar. 
THE WITNESS: The same amount of time. 
Jow far away was the man from the woman? 


They were close together, their shoulders were 
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Q When they left did you get a view of them 
as they left? 
A No. 
Q Were you interviewed by the FBI that day? 


A Yes. 


Q Did you provide them with a description of 


what these two individuals looked like? 

A Yes. 

Q Did you have a good recollection of them at 
that time? 

A Yes. 

Q Did the FBI subsequently ccme to you at the 
bank with some photographs? 

Yes. 


Do you recall the agent who came; do you know 


No. 
Was he the individual who just testified here? 
Yes. 
Q Does the name Cavanagh mean anything to you; 
yes or no? It may not. 
A Not really. I remember seeing him. 
Q Tell us how he went about showing you. these 


photographs. First of all, where did he show you the 
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photographs? 
A Up on the second floor in <= private room for 
conferences. 
Q Was there anyone else besides you and the 
FBI agent? 


A The assistant manager. 


Q Had the assistant manager seen either one of 


the holdup peopl «? 

A No. 

Q What did the FBI agent do after you got to the 
conference room? 

A He told me what he was going to show me and 
he laid out first a collection of pictures of men and 
then the female. 

Q Did he ask you to select anyone from the 
collection of men? 

A Yes. 

Q Do you recall how long it took you to make 
that selection? 

A Less than a minute. 

Q And after you made that selection, did you 
put your signature on the back side of the picture that 
you selected? 


A Yes. 
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Q With respect to the fema‘es, did he likewise 
give these photographs to you? 

A Yes. 

Q What did you do with the photographs? 

A I also signed them, the one I picked. 

Q You did select a photograph? 

A « Yes. 

Q Do you recall how long it took you to select 
the photograph cf the female* 

A Less than a minute. 

Q I'm showing you H-20 in evidence and lay 
these photographs out. Tell me whether you have seen 
these photographs before? 

A Yes, I have. 

Q What are they? 

A The selection of photographs that the FBI 
agent showed me. 

Q Do you recall which photograph you selected? 

A Yes (indicating). 

Q Indicating the picture of James Melvin Green, 
No. 3 instantly. 

Have you seen these photographs at all between 
the time the FBI agent came to visit you at the bank and 


this very monsat? 
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No. 
Q I show you six photographs which form a part 
of H-19 and ask you whether you recognize that group of 
photographs, first of all? 
A Yes. 
Q Were these the photographs that were shown to 


you by the FBI agent in respect to the females? 


A Yes. 

Q Did you make a selection? 

A Yes (indicating). 

Q You are now pointing instantly to the picture 


of the defendant Debra Fennell Green, No. 2. 
Have you seen these photographs between the 
time the FBI agent showed them to you at the bank and 
this very moment? 
A No. 
Q Now, directing your attention back to the time 
of the bank robbery, were there any distinctive character- 


istics of the male that you remembered from that occasion? 


A I just remembered, really, what he was wearing 
and the shape of his face. That was about it. 

Q What was the shape of his face that you 
recall? 

A He was small, a verv thin face. 
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Q With respect to the female, do you remember 
any distinctive features? 
A She had braids, longer hair then. 
Q Were there any distinctive facial feat ~es 
that you recall? 
A She had large features am -e wore a lot of 
makeup and big earrings. 
MR. REILLY: Thank you. 
Your Honor, I have no further questions. 
CROSS EXAMINATION 


BY MR. MITCHELL: . 


~ 


Q Just in regard to the male for the moment, did 


you notice that there was a tooth missing? 


A 
Q Was there any sort of a lisp in the voice due 


to the missing tooth? 


P I didn't notice any. 
Q You didn't notice any? 


When you said that the male was -- about how 


About five feet eight. 


Would you say this defendant is five feet 


MR. REILLY: Indicating "Yes" with a nod. 
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Yes. 
THE COURT: She was shaking her head. 
THE WITNESS: Yes. 
Q Tell me, when you were given H-20, which was 
the male spread, were they spread out for you to look at? 
What happened? 


THE COURT: Just. tell us how it was given to 


I'm the agent. What did I do? 
THE COURT: What did he do? 
He spread them all out and just -- 


Just spread them all out like this (indicat- 


Yes. No, they were more like that (indicat- 


Spread out like that? 
Yes. 
And then he asked you to select them? 

A Yes. 

Q Tell me this, did you at any time get them in 
this group like this, take them in your hand and look at 
them one at a time? 

rN No. 


Q You are sure of that? 
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A Yes. 
MR. MITCHELL: I have no further questions. 
CROSS EXAMINATION 
BY MR. THAU: 
Q Miss Morrison, were these pictures ever placed 
face down as you were looking at them? 
A No. 
Q When they were handed to you were they handed 
face up or face down? 
THE WITNESS: Face up. 
THE COURT: Did there come a time when you 
saw the back of any of jem? 
THE WITNESS: Just when I signed them. 
THE COURT: That was the first time? 
THE WITNESS: Yes. 
THE COURT: And was the same procedure followed 
with the photographs of the female? 


THE WITNESS: Yes. 


Q Do I understand that you saw the male first in 
the bank? 

A Yes. 

Q And you beckoned him from another linc? 

A Yes 

Q He was waiting on line? 
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Yes. 
3 | Q At another teller's station? 
4 | A Yes. 
5 | Q Was he then accompanied by the female? 
5 A Yes. 
" 7 
‘ Q Was it then that you saw a gun? 
8 | A No, when he came up to my window. 
. 9 | 
by | Q I'm sorry? 
10 | A When le came up to my window. 
ll Q You saw him before you saw her; is that correct? 
| A Yes. 
| 
13 | Q Was your attention riveted on the gun that | 
14 | the male pulled? | 
lo | aN Yes. | 
16 | Q Were you scared? | 
17 | A Yes. | 
18 | Q Understandably. | 
19 And he's the one who spoke to you? | 
a | A ' Yes. 
c* 21 Q And were you looking at him as he spoke to you? 
‘ oo | A I was looking at him. I wasn't really seeing 
. 23 | anything. I was just toc scared. | 
Be | 
“ 5 24 | Q And it was to the male that you gave the money? | 
ra 25 | A Yes. | 
. | : 
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Q So that at that time you were at least looking 
in his direction also; is that right? 

A Yes. 

Q It is after you gave the male the money that 
these two visotors just left your station; is that right? 

A Yes. 

Q Would it be fair to say that you looked longer 
and harder at the male than you ever did at the female 
on that -.casion? 

A He was harder to describe. I would have 
had a tougher time telling the police what he looked iikc 
if I didn't look at him longer. 

Q I'm not faulting you for it. I'm asking 
you whether you did not look at him considerably longer 
at the time he had the gun, and to whom you spoke and to 


whom you gave the money? 


A I think I looked at them both the same amunt 
of time. 
Q When you were shown Exhibit H-19, which is the 


female photo spread, the picture that you identified was 


the only woman in the entire spread who had a hair covering; | 


is that right? 
A Yes. 


Q And as to the other ones, thev are all bare- 
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headed; is that correct? 
rN Yes. 
Q And none of them have braids such as you 


described the woman to have had at the time of the robbery; 
is that right? 
MR. REILLY: Indicating yes. 
THE COURT: Indicating yes. 
A Yes. 


Q So that unless these other females than the 


one you picked in the spread had new hairdos, you knew that 


one of those wore braids; is that right? 

A It could have been a wig. 

Q I ask you to look at photo 3 in H-19. 
If you weren't told that this depicts a woman, would ycu 
have said for certain that this was a woman? 

A No. 

Q You would not. Just as likely a man than a 
woman; is that right? 

A Yes. 

Q How about in terms of age, how old would you 
say the individual depicted on the picture, picture No. 3, 
strikes you? 

A Early 20's. 


Q You described the female assailant, did you 
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not, as having black hair? 


Q I now show you photo No. 5, this spread, and 


Now, this is @ black and white photo, of 


course, but what color hair would you say this woman 


appears to have, the one on photo 5? 


MR. REILLY: I object, your Honor. 
THE COURT: It is pretty hard to tell froma ee 
black and white photograph. I recognize the shading is 
lighter, but if you want the witness to answer the 
question I'll let him. 
MR. THAU: I think women are very, very 
threatened in that area, vour Honor. 


THE COURT: I will permit the answer, if she 


can. 
Q Does it look like black hair to you? ’ 
A No. 
Q In fact, blond hair? 
A It looks like a wig. 
Q What is the color of the wig, if it is a wig? 
A A reddish blond. . 
Q Reddish blond? 
A Yes. 
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Q Do you know if anyone else at your bank was 
shown these photo spreads when you we: 

A The assistant manager _..t sat across the 
table from her, but she had not seen the robbers. 

A Some time shortly after the robbery, when 
you were interviewed by the FBI, did the FBI have you make 
a composite picture of the two assailants? 

A E don't understand. 

Q You don't know what that is? 

Are you familiar with a device used by 

policemen and FBI where they have mlastic over which 


they have different types of noses? 


A No, I didn't know that. 
Q Do you knew what I'm talking about now? 
A Yes. 


THE COURT: You have seen on television they 
put a face together with different parts? 

THE WITNESS: Yes. 

THE COURT: But that was not done with you? 


THE WITNESS: No. 


Q You cold us that you were too scared to operate 


the alarm; is that right? 


A I was going to but he told me not to, so I -- 


I didn't follow through with it. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


neenreeerrememmemneatee 


— A 
© 


10 


11 


21 


BS 


A259 


Morrison - cross 252 


Q tlow about when the two persons turned around 
and left. At that point did ‘you activate the alarm? 

A I thought I did, but I didn't do -- right. 

Q Do you know whether, aside from an alarm 


activated by you, there is in your bank or was *hen in your 
bank a camera that takes photos whether anything is happen- 
ing in the bank or not? 
A You have to pull the alarm for it to start 
going. 
Q I'm talking about a different kind of a camera. 
Are you familiar with some cameras which 


take photos every 17 cr 18 seconds whether anything 


is happening or not? 


A Not in that bank. 

Q You ace not familiar with that? 

A No. 

Q You know it exists in some banks but not at 
that bank? 

A No. 


MR. REILLY: Objection. 


THE COURT: She has answered the question and 


I think it is clear from the answer, whether it is installed 


in certain banks, that it was not to this witness' knowl- 


edge installed in the National Bank of North America. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


& 2S @ 


A260 


mcs Morrison - redirect 253 
MR. THAU: Thank you. 
REDIRECT EXAMINATION 
BY MR. REILLY: 
Q Did you receive any training prior to yor S 
becoming a teller at the National Bank of North America? 
A Yes. 
Q As part of that training did they give you 
instruction on how to respond during a bank robbery or 


attempted bank robbery? 


A Yes. 
Q What instruction do they give you? 
A Don't get too rervous and try to puil the 


alarm as fast as you can or else, if you can't pull the 
alarm, try to get another teller's attention. 

Q Is there any instruction given with respect 
to the identify of the bank robbers? 


A Try to get a real good look at him so as 


really to identify him just fron your memory. 


Q Have you ever been held up prior t this 
time? 

A No. 

Q When you were the victim of this holdup, did | 


you remember that particular piece of instruction? 


A Yes. 
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MR. MITCHELL: I object to that, your Honor, 


too far afield. 


THE COURT: It has been answered. T°ild Les 


Mk. REILLY: Ail right, your Honor, fine. 

MR. THAU: Nothing further. 

THE COURT: You may step down. 

Miss Morrison, I would direct that you return 
to give testimony tomorrow at 2 o'clock. 

THE WITNESS: Ail right. 

THE COURT: Thank you. 

(Witness excused.) 

MR. MITCHELI.: May we have a short recess? 

THE COURT: Let me just make one inquiry of 
Mr. Reilly and then we will. 

MR. REILLY: We have no further witnesses 
with respect to the photo identification. We did have 
Mr. Vogt who testified with respect to the presentation 
of photographs to Gail Ferrier. She is nec here today. 
I think the record is sufficient and complete with respect 
to how that spread of photographs was shown concerr .ng the 
male and further that if your Honor feels that the 
record is not sufficient, I make a request that with 


respect to that one identification we be allowed to take 
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her outside the presence of the jury when she comes to 
testify. 
HE COURT: That will be satisfactory. 

As I understand it, the Government has now 
finished its presentation of evidence in connection with 
the photo identification. 

Do the defendants wish to present any evidence 
beyond what has been adduced already on cross-examination 
with regard to this matter? 

MR. MITCHELL: No, your Honor. 

MR. THAU: No. 

THE COURT: Very well, we will take a short 
recess at th’s time. 

(Recess.) 

MR. MITCHELL: Your Honor, weith regard to 
the testimony of the various identifying witnesses, I'll 
make a general statement because your Honor has heard the 
testimony of each one. I feel that in each instance 
the spread whic’ was shown to the witnesses was not a fair 
spread, as called to your Honorc's attention, by the fact 
that in certain instances the hair was much longer and the 
complexion and so on and so forth. I feel that under 
tne cases this type of identification was not a fair one 


as far as the defendant James Green was concerned. 
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MR. THAU: In behalf of Debra Green, I would 
jcin Mr. Mitchell's statement and add a few things, if 
I might. 

Your Honor, the first witness who we heard 
were from the First National City Bank and that would be 
as to Counts l and 2, and -- 

MR. REILLY: Manufacturers Trust. 

MR. THAU: Manufacturers, thank you. 


And as I recall it, I was surprised and quite 


officials a surveillance photo, one of two surveillance 
photos, in one of which the right profile and part of 
the full face of the woman are very visible. 

If it is one's contention that this woman on 
this picture, which would be H-8, is my client, then it 
is inevitable that when shown a spread of photos in which 
one of the pictures is concededly that of Mrs. Green, 
who is the teller to pick except the person who is depicted 


on the surveillance shots? This is about as sh ‘bby and 


chagrined that Agent Roach chose to show these bank 


unfair a photo spread as . could possibly think of. | 
It makes no sense whatever. Apparently Mr. Roach had 
no confidence that the teller could identify or pick 


out a female ovt of the photo spread, so to make sure 


that the teller picked out the person whom Roach wanted 
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her to pick out, he shows her the surveillance shot. 
I think that is reprehensible and it certainly smacks of 
unfairness and is unfairness by definition. 

Should your Honor be inclined to permit Miss 
Chrilla, who was the teller here, to make an in-court iden- 


tification, I certainly would ask that Miss Rivera not be 


permitted to do so. 


If you recall, I took Miss Rivera t cough a 


bit of choreography concerning where she sat, how low she 
sat, how high the counter was, and it is my judgment that 
from that vantage point she couldn't possibly observe the 
face of anyone on the other side of the counter and she 
said in no uncertain terms that by the time she stood 

up, Miss Rivera stood up, the two visitors to Miss 
Churilla's window had already turned around and she 


certainly did sot see their faces at that time. 


witnesses from the Manufacturers Hanover Bank, as I recall 
it, identified my client here in court. Mr. Reilly never 
asked: 

Do you see here the female who was at the bank 
on the given day? In response to whicht he witness 
might have said or might not have said, "Yes." 


THE COURT: You could have asked the question 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


I would further add that none of these three 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 | 


- 


w 


~ 


17 


& 


A265 


258 


also. 


MR. THAU: As your Honor knows, counsel 
abstains from asking questions which might not do him much 
good. It is not my duty to elicit perhaps incriminating 
evidence against my client. 

Just as if we were on trial and Mr. Reilly 
somehow forgot or deliberately omitted or abstained from 
asking such osetia certainly you cannot tell me at 
the enl of ‘he case when I tell you my client has never 
been identified as the one who committed the crime, I don't 
think it would be very indicative to say "Well, you could 
have asked it too." I think it would have been mal- 
practice for me to ask it at trial if it hasn't been 
shown prima facie that the defendant is the one who is 
involved. 

THE COURT: I think you misstate the testimony 
to a limited extent. My own recollection of the testimony 
of Celinda Rivera was that she was not shown the surveil- 
lance ini until after she was shown the photo 
spreads. I recognize that that is not consistent with 
the testimony of Agent Roach, who I recall having said he 
fir.t showed the photographs of the mail and your co- 
defendant was identified, so there is no problem about 


his identification. But then he came back on a second 
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visit and it was at that time that he showed the female 
spread and then he testified that he showed the surveil- 
lance photos depicting, among others, your client prior 
showing the seven female photos. So what I have before me 
is a conflict between the testimony of the agent and the 
testimony of Celinda Rivera that it was only after the 
showing of the photos that she saw the surveillance 
photographs. 


MR. <1lusY May I just add for the purpose 


; 
of summarizing the ev’“ence only that, first of all, 
Mr. Roach indiceted that it was his general practice to 
show it first; that he had no specific recollection whether 
he did at that time or not, but he sup»vosed that that is 
the way it happened. 

Secondly, Miss Churilla was quite certain that 
she only got a fleeting glance at the top photo of the 
various surveillance photos that were available and that | 
she then looked at them in toto at the selection from the 
spread. 

Miss Rivera was quite certain that she was 
not even shown any of the surveillance photographs until 
after. My suggestion here is that the apparent conflict 
really is not unusual. The agent is showing surveillance 


' 


photos and spreads on a routine and daily basis and he 
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probably does not have a specific recollection as these 


two bank emoloyees who are hardly ever shown such photo- 


graphs. 


MR. THAU: There is nothing particularly remark- 
able or novel or exciting about being shown photos by FBI 
agents. If this is a man who practically year in and 
year out shows surveillance photos first and then spreads, 
it is likely that he did it that way and though I do not 
charge these tellers with perjury <= knowing falsehood 
in the area of whether they saw the su. e‘’llance shots 
first or last, it is ur.’ .xely that they would remember 
such an order so very specifically, and here we nave @ 
mai. who does it religiously invariably in the manner he 
told us he does it. 

THE COURT: I have your point relative to 
the Manufacturers Hanover. 

MR. THAU: Vary gooc. 

As to Count 3, I understand that Lily Yu will 
not be called to identify my cliert, so I will have no 
further -- 

THE COURT: That is my understanding. 

MR. THAU: So I have no argument on that. 

I would once again urge as to all the other 


witnesses that at no time were they asked if thay saw in 
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court the woman who was at their »bank and that alone 
vitiates any in-court identification, because the Court 
has had no opportunity to see whether they had sufficient 
Opportunity to in fact pick these people out. That is 
the purpose of this hearing. 

Now, with respect to another of these spreads, 
your Honor, I pointed out during my examination that, for 
instance, in spread H-19 there is a woman here who has 
blond hair and as the witness said blond reddish, perhaps 
hardly consistent with the way she described the female 
assailen«. That is not a very fair phe 5. In the 
very same spread is another woman on photo No. 3 whom at 
least two witnesses agreed might just as well be a man 
as a woman, and I ask the Court to once again look at this 
photo and make a finding of fact whether one can assert 
that this is a woman deficted i. this photo. 

THE COURT: Since it could have been either 
one, I don't see your point. I recognize that it is a 
black person with a short Afro and I suggest that absent 
a mustache «: a beard I have difficulty, as I'm sure 
everyone does if I were to look from shoulders up, absent 
any observation of other portions of the anatomy to 
determine whether an individual wearing long hair, and 


that includes whites as well as blacks -- but here we are 
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dealing with blacks -- °* a male or a female and under 

the circumstances I don't find anything impermissible 
about showing someone who by their hair style and facial 
appearance could pass for a man or a woman. 

MR. THAU: I would say that all the women's 
photographs shown to these bank witnesses, of all of them 
only my client has a head covering. So that if the 
hairdos of all the other women do not: «ch the hairdos 
as described by these bank officials contemporaneously and 
it is suggested to them that under that head covering of 
my client may well lurk a hairdo precisely as they 
described it, that is suggestive. 

I have another thing, and that is that there 
is <-- 

THE COURT: I think the contrary is true. 


It would appear at the time or at least two of these 


occurrences that the person now identified as the defendant 


Debra Fennell Green was wearing hair described as neck 
length and described as having been braided. It would 
appear that she c.iose co shorten her hair drastically 
between the time of her being observed by the bank tellers 
and the time of her being arrested and photographed in 

the nature of taking on a disguise, and it does seem to 


me to have been reasonable for the photograph * be taken 
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with a head covering. 

I might have preferred if all the women in 
the photographs had head coverings, but I do not find this 
fact to be so impermissibly suggestive as to vitiate the 
fairness of the photo spreads. 

MR. THAU: One last objection to the spread; 

In H-17, as I brought out in my ssiniiiiaaiitaas 
there is a photo of one Joanne Chesimard, a lady of some 
notariety. 

THE COURT: But not to any of these tellers. 

MR. THAU: I represent to the Court, since 
I visit banks occasionally, that in these past years 
there has been on display in just about every bank I 
have gone to in New York City a composite made up of perhaps 
20 pictures of people wanted for bank robbery, and it is -- 
I cannot say for certain, but it is my recollection 
that the very picture that was employed in this spread 
is the one employed in that composite that calls for the 
apprehension o. Joanne Chesimard. 

MR. REILLY: Can I say that H-17 relates to 
the Citibank job, which is the witness Lily Yu. She is 
not going to identify the defendant. wre. Thau will not 
be able to discover the photo in any other spread, despite 


his diligent effort to do so. 
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THE COURT: We might move on. 

MR. THAU: It certainly shows a bit of bad 
faith on the part of the agency that chooses to put a 
Joanne Chesimard, whom everyone «xnows is incarcerated and 
was apprehended, and could not have possibly robbed that 
bank. 

THE COURT: Apparently everyone but the one 
teller, Lily Yu, because the Government is not going to 
even use her identification, so, under the circumstances, 
there is not much to be made of that point. 

MR. THAU: It goes to the good faith of the 
individual agency. 

THE COURT: Perhaps the individual agent, and 
since we don't have any identification arising from that 
situation I suggest it is harmless at this point. 

Mr. Reilly. 

MR. REILLY: In response to Mr. Thau's point 
with respect to her failure to identify at the hearing, 
my understanding of the purpose of this hearing, whether 
prior out of court identifications would somehow affect 
the subsequent in-court identification, not to find out 
whether these witnesses in court today and yesterday would 
identify the defendants. If that was the subject of 


interest to Mr. Thau, he surely could have asked them. 
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In any event, even if they did pick them out 
that could be used then as subsequent evidence as a prior 
out of court identification. 
Secondly, with respect to Miss Rivera, with 
all due respect to Mr. Thau's efforts, I don't think 
his geometry really proved very much. Mr. Thau himself 
was seated in a chair and had a very fine view 'of your 
Honor who occupies about the same relative angle as 
the bank robbers were at the bank in question. I might 
say he was at a greater distance than was Miss Rivera. 
Again, with respect to the photographs of the 
Manufacturers Hanover Bank, I think, first of all, it 
was stated by Miss Churilla that she only got a fleeting 
glance of one of those photographs. She said it was 
of no help to her at all and in fact she was able to 
identify it immediately. She, as with all of the 
witnesses, had ample opportunity at the time of the bank 
robbery and ample reason to remember vividly these two 
defendants or the individuals who wers robbing the bank 
tellers. 
So I think even if your Honor could reach some 


determination that these photographs were somehow sug- 


gestive, the fact that they all had independent opportunity 


under very good lighting conditions, with no obstructions 
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to view these people for more than a fleeting glance, 
that it could not lead to the likelihood of irremediable 
misidentification, which is the standard. 


I add finally with respect to these surveil- 


lance shots, there is case authority which says that these 


are actually the res gestae of the event. These weren't 


photographs taken of a different bank robbery or of some 
event unrelated to a bank robbery where the defendants 
were being pictured. 

In any event, it doesn't have any bearing on 


the Simmons question before you. We don't rely on 


that, your Honor, since the other factors weigh so heavily 
to allow all of these identifications. 
I think your Honor has before you the spreads. 


There appears to have been a conscious effort to be fair 


and to use the major characteristics of the suspect with 
respect to all of the photocraphs. 


MR. THAU: May I add two things. 


With reference to whether I have a clearer 


view of your Honor, Mr. Reilly ought to understand that as 


I'm sitting here my eyes are just about level with the top 


of your Honor's bench. From that vantage point I can 
see half of your Honor's torso. There is no comparison 


between our relative positions, yours and mine, and that 
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of Miss Rivera and people who were on the other side of 
the counter. 

With respect to the surveillance shots being 
part of the res gestae, that is precisely where the 
mistake, perhaps, crops up. 

Isn't it obvious that if the victim of a crime 
has little opportunity to observe the perpetrator with the 
lighting conditions, the number of perpetrators and the 
angle, so that if you show him a photo of that very crime 
together with a spread in which one of the perpetrators, 
the alleged perpetrator is depicted, that that res gestae 
photo is invariably going to lead him to the photo sought 
to be picked out? It is so obvious that I don't think 
it requires any elaboration. 

THE COURT: Thank you, Mr. Thau. 

You made two points to which I would address 
myself specifically. Your first point was that 
Special Agent Roach showed the bank surveillance photos in 
the first instance to Charlene Churilla and Celinda Rivera 
and thereafter showed them the spread of the female 
subjects. 

I credit the testimony of Celinda Rivera that 
she saw the spread of female photographs before she saw 


she surveillance photos, and I also credit the tsstimony 
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of Charlene Churilla that at est she had only a fleeting 
glance at the surveillance photos and that they played 
no part in her identification of Debra Green. 

Turning to the other point that youmade, 
the matter of the kerchief, 1 would note again that 
Charlene Churilla as well as almost all of the other 
teller witnesses who were questioned on the subject 
indicated that the kerchief played no part in their iden- 
tification of Debra Fennell Green. 


I recall this specifically from the testimony 


of Charlene Churilla and also from the testimony of Celinda 


Rivera. Celinda Rivera added something which I found 


most significant. After She indicated that the kerchief 
played no part in her identification of Debra Fennell 
Green, she added, and I quote from my notes, which may not 
be totally accurate, but I quote: 

"It was her eyes." 

I found th t the eyes of the defendant, as 
they appeared in the photo spread which is Hearing Exhibit 
5, were distinctive and under the circumstances I will 


let the identification by Celinda Rivera stand. 


The witness Gene White was never shown any 
photos of the female defendant and, as I recall, was 


never, since he had been transferred to a training program 
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at another bank, si »wn these surveillance photos. 
Rober. wandram, who identified the -- 
MR. MITCHELL: Your Honor -- 
THE COURT: The male -- yes. 


MR. MITCHELL: On the Windram testimony, which 


is a similar transaction, I was going to take that up 


separately. 

THE COURT: Take it up now. 

MR. MITCHELL: On the Windram situation, we 
have a similar transaction situation and when Mr. Windram 
was given the first spread, which consisted of six pictures, 
tie day after the holdup, he was unable to positively 
identiy the holdup man, but he did pick out two photographs 
which he said looked like the perpretrator. 

THE COURT: Actually he testified that he made 
no identification on the first occasion. The agent 
in that case, Agent Russell, testified that he picked out 
two persons, Toby Raines and James Green. 

I just make that comment because what my notes 
indicate is that Robert Windram, when he testified, 
indicated that he was unable to make any identification. 


MR. MITCHELL: I know that. 


The next thing is that approximately three weeks 


later, on March 19 he is now given a spread of seven photo- 
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graphs, six which are not of James Green, and are 
entirely different from the five that were originally 
shown to him. So that if he had any process of recol- 
lection the same photograph of Green would be thrown at 
him twice. 


THE COURT: It wasn't the same photograph 


MR. MITCHELL: It was the photograph of Green. 


Green would be thrown at him twice. I say that sort of 
taints the identification and taking into consideration 
the fact that it is a similar transaction, that in 


defending it we should have to go through the entire 


robbery as if it were a separate count of the indictment, 


although it isn't, I think your Honor should exercise 


his discretion and exclude the similar transaction. 
As you said before, why gild the lily. 


THE COURT: The only problem is that it is 


interesting to note that the "similar transaction" occurred 
on the same date as the Manufacturers Hanover robbery, 

the first robbery being at Manufacturers Hanover at 11.25 
in the morning and the second being at the First National 


City Bank at 1.15 p.m. in the afternoon. 


Those acts being so close in pint of time 


lead this Ccurt to conclude that they are “similar acts" 
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and under the circumstances, although the Government might 
in the final analysis be well advised to hold that matter 
back since they have considerable other testimony, I am 
not going to preclude them from offering proof in this 
regard. 

MR. THAU: I join in Mr. Mitchell's motion 
since I think that inures to my client's detriment, even 
though that witness Jidn't identify my client. I think 
it does inure to her detriment. I would further add, your 
Honor, that a similar act is not to be offered as proof 
of propensity to commit the crime charged, and isn't 
it obvious from your Honor's analysis which from . 
factual standpoint is quite correct that these banks were 
not far apart and that these two jobs were pulled one 
right after the other; isn't it obvious that no jury could 
possibly take that proof for anything other than propensity 
to commit the crime charged? 

THE COURT: No, I'll give appropriate instruc- 
tions. 

MR. THAU: I'm sure your Honor will, but the 
Court well knows that it is very difficult not to think — 
of a pink elephant. 


‘HE COURT: Yes, that is true. 


As far as this is concerned, and we are dealing 
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now with the identification of Debra Fennell Green, 
there isn't any by Mr. Windram, so I don't think you have 
the identification problem, Mr. Thau. It ink the iden- 
tification problem is with Mr. Green and I suggest that 
under the circumstances there is nothing in the two spreads 
shown which this Court has concluded is impermissibly 
suggestive. Mr. Green's picture did appear twice. 
I suggest it was different pictures of Mr. Green and they 
were shown to the witness approximately three weeks ago. 
There was no conversation or otherwise which was elicited 
which would lead this Court to conclude that there were 
any suggestions made. 

Indeed, I would think that if there were 
suggestions made the witness would certainly have been 
able to identify both of the parties who he did in fact 


choose. Under the circumstances I would be prepared 


to overrule any objections regarding Mr. Windram. 


The last teller witness who testified and whose 


identification would be offered was Donna Rae Morrison. 
I find that none of the prior comments of counsel, except 


for the matter of the kerchief, are in any way relevant 


here. She apparently identified both of the defendants 


from photo spreads which appear to this Court's view not 


to be impermissibly suggestive. 
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The first time photos were shown to her she 
appears to have done it in a short period of time and 1 
would suggest under -he circumstances her identification 
both of the defendants will be permitted to be made to 
the jury. 

That is the decision of the Court. 

MR. THAU: Your Honor, I apologize for not 
having covered a certain point which I had not picked out 
in my notes but which I think is vital. Going back to 


the Churilla-Rivera team from Manufacturers Hanover, your 


Honor may recall that Mr. Rivera, who was the second of th 


two to be shown the women's spread, testified that she 


was given these photos upside down. 


Now, all these photos have names. Her recol- 


lection was that the backs were blank. 


THE COURT: Yes, and I credit her testimony in 
that regard. You “id not discredit her in that regard. 
Miss Churilla, who did sign did not indicate 


at any time, and I listened for this in both their testimony, 


that she had signed before Rivera and had seen the backs 
of the photos. There is nothing in the record onthat. 

MR. THAU: No. One thin, is certain as a 
matter of common sense, that one of these ladies had to 
sign her name to the back of my client's picture before 


} 

| 

| 
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the other dic. 

THE COURT: But whoever signed «ould have 
signed after both had identified and there is nothing in 
the record that was elicited by counsel, and counsel 
conducted an extensive cross-examination yesterday of both 
of these witnesses, which would lead this Court to conclude 
that there was any writing on the back of any photograph 
relative to your client which was seen '~ either of these 
ladies before they made their identification. 

MR. THAU: I disagree. Miss Rivera saic¢c 
unequivocally that when she signed that photo there was 
nothing else on the back of . Since Mise Churilla's 
signature appears there it is also obvious, is it not, 
that Miss Churilla signed her name after Miss Rivera and 
therefore when she signed it she saw Miss Rivera's 
signature there. 

THE COURT: Is there anything to rebu* the 
inference that she aw the face of the photograph and 
identified the person pictured thereon before anybody, 
Miss Churilla, Miss Rivera or anyone else wrote anything 
on the back of the photograph? 

MR. THAU: No. 
THE COURT: If you had wanted to bring that 


out you had the opportunity to do so. There is nothing 
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in the record from which the Court can reasonably draw 
the inference which you request be drawn. 

MR. THAU: All right. 

THE COURT: This is the decision of the Court: 

The Court finds that the Federal Bureau of 
Investigation showed photo spreads containing between 
six and nine photographs to varuius tellers employed by 
the banks which are alleged to have been robbed and, in 
addition, showed certain surveillance photos to those 
tellers. 

Having examined the photographs, all of which 
were of black males and females, and having heard the 
testimony of the tellers, the Court finds that the photo 
spreads which were used by the Federal Bureau of 
Investigation's special agents were not suggestive. 

The Court finds that the identification 
procedure was not so suggestive as to give rise to a 
substantial likelihood of misidentification. 

Simmons verus United States, 390 U.S. 377, 384 
(1968). 

The testimony of the tellers who identified 
the defendants indicated that they had approximately one 
to four minuzes to observe the defendants at distances 


of from two to fifteen feet during daylight hours in well 
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lighted banks, with the tellers having a strong motivation 


to remember the defendants, the tellers being the victims 
of the crimes and in several instances having testified 
to the Court that they had been instructed in their 
training to observe persons who were perpetrators of bank 
holdups. 

Accordingly, the defendants' motion to exclude 
the identification made by the eyewitnesses Charlene 
Churilla, Celinda Rivera, Gene White, Robert Windram and 
Donna Rae Morrison is denied. 

It is so ordered. 

We'll proceed now to the next matter. 

MR. REILLY: I just want to make clear for the 
record that Mr. Thau's statement about Windram: 

Windram did not make identification from the 
photographs. 

But you'll recall that he had no hesitation 
in picking both defendants out in court and we intend to 
ask him whether he recognizes the male and female during 
the course of the trial. 

THE COURT: Very well. I thought he had made 
an identification of the male defendant from the photo- 
graphs. 


MR. REILLY: Yes, he did, no question about 
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He did not make it for the female, but when he 

came in this court .ie had no difficulty making out a male 
and female identification. 
MR. THAU: I would object to that as being 


unnecessarily inflammatory, that is, the nature of that 


THE COURT: Very well. 

We will take a short recess. 
(Recess.) 

THE COURT: You may proceed, Mr. 


MR. REILLY: Mr. Roach. 
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J. ROACH, called as a witness 
by the Government, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 
BY MR. REILLY: 


MR. THAU: We will waive the pedigree. 


THE COURT: We will take judicial notice of the 


background of Mr. Roach, who testified yesterday. 

Q Mr. Roach, were you on duty on March 12, 1976? 

A Yes, I was. 

Q Did you participate in any way ith the 
processing of the defendants James Green and Debra Green 
subsequent to their arrest? 

A Yes, I did. 


Q When did you first ccme upon Mr. and Mrs. 


A I first came in contact with the Greens at 
the Midtown North Precinct of the New York City Police 
Department. 

Q About what time do you recall that was? 

Approximately 3.30 in the afternoon. 


When you arrived at the precinct, where were 


They were being detained in separate rooms. 
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I believe Mrs. een, Mrs. Debra Green was being confined 
to a squad room, what is commonly referred to as a 

squad area or detective's room, and Mr. Green was being 
detained, James Green, in an interview room, off to one 


side, separate from the detective's room. 


Q Did you have any discussions with James 
Green? 

A Yes, I did. 

Q Did you advise him of his rights? 

A Orally, yes. 

Q When you say orally, what did you advise him? 

A I advised him that he was being charged for 


bank robbery; that he had a right to remain silent; 

he didn't have to talk to detectives or agents; that he 
had a rig. c to consult an attorney, retain an attorney, 
and if he could not afford one one would be provided him 
by the Court, and if he desired to talk to either the 
Getectives or agents at this time he had a right to stop 
whenever he wanted, and that anything he said to either 
detectives or agents could be used against 0. 


Q Did you have any discussion about taking hin 


A Yes, I did. 


What was that? 


Le) 
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I advised Mr. Green at that time that I 


considered him to be a prime suspect in a number of bank 


robberies other than for which he was being charged on 


this particular day both in the New York City area and 


in New Jersey. 


I advised him that I would attempt to 


expedite any police processing that was remaining to be 


done on this afternoon on March 12, 1976 at the precinct 


in an effort to remove him, transport him physically 


myself to the FBI office in New York. 


At this time I said if he desired to cooperate 


with the FBI it would necessitate he giving me or allowing 


me to write out what we called signed statements. In 


effect, the signed statement is a written account of his 


~ 


participation inthe robberies in which I was investigating. 


Q 


point. 


Mr. Roach, do you waw.t to break off at this 


THE COURT: Yes, would you break off briefly. 


Mrs. Green, you will go with the matron. 


We will recess until you return. 


Reporter, 


(Recess.) 
THE COURT: Please read the last answer, Hr. 
to get the continuity. 


(Record read.) 
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At this cime Mr. Green stated that he would 
he'd appreciate being removed from the police 
precinct as soon as possible and being taken in custody 
by the FBI seemed to him a viable alternative to remaining 
in the precinct. 

There was a lot of confusion there, a lot of 
crowd. He agreed to furnish the signed statements and 
volunteered another one that I wasn't even aware of, 
another robbery over in Newark. 

So, I did as best I could to get everyone 
involved removed from the precinct and tcansported back 
to the FBI office. We took over some interview rooms 


and began the processing procedure and I began to interview 


James Green. 


Q Mr. Roach, was this back at FBI headquarters? 

A Yes, after being transported to FEI head- 
quarters. 

Q Did you have any conversation at the precinct, 


did you have a conversation concerning a search of any 


residence that he occupied? 


A Yes, I did He had given his address to the 


arresting police officers and repeated it to us and at 
this time I advised him that there was still a great deal 


— 


of money, approximately $14,000, missing from the bank 
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, ; P 
robberies that he was suspect in and although the gun had 


been recovered at the time of the arrest by the FBI, it 
was incumbent on the FBI and myself in p -icular to 

get a search warrant to go to the address he had given. 
Although he advised me that no money was left, he gave me 


an oral consent to search the residence hotel in upper 


Manhattan. 


I then called my office. I had a brief 
conversation with the other agents. None of us had a 
consent to search form on our person at the time, so what 
we did, we called our office end had the form read to us 
Over the form and it was copied verbatim by an agent 
at the precinct, was take- to Mr. Green in the interview 
room at the precinct where he read it -- I re 
and he signed it, and at this time I again telephonically 
contacted my office and advised them that Mr. Green had 
signed the consent to Search form and they should dispatc 
agents to this address and conduct the search. 

MR. REILLY: I am going to have marked as 
Hearing Exhibit 23 for identification a One-page handwritten 


Statement dated 3-12-76. 


(Government's Exhibit H-23 was Marked for 


identification.) 


Q Is this the consent to search form that you had 
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¥Yes, it is. 


Does it have Mr. Green's signature at the 


bottom? 
A Yes, it does. 
Q Did you ask Mrs. Green whether yo: could 


search her premises? 
A No; I. didn‘t. 
Q Did Mr. Green advise you whether they were 
living in separate rooms or not? 
A No. He said they were together, that they 
were staying together at this address. 
MR. REILLY: I offer in evidence H-23. 


MR. THAU: 


4 


have no objection to the introduc- 
tion in evidence of this exhibit, it being understood, of 
course, that I do not regard this exhibit as an intelligent, 
knowing, binding consent on my client. 

THD COURT: Very well. Even though the 
consent was signed by her husband of a premises which 
apparently was being jointly occupied? 

MR. THAU: His signature doesn't mean anything 
as proof of it. I can tell your Honor that in the 
case I tried just last week there was also a consent to 


search form purportedly signed by my client and there 
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was suppression of what was found in the apartment. 
THE COURT: I have your point. We will 


admit the document for the purpose of this hearing, and 


as far as its validity is concerned, I will hear you on 


that. 

(Government's Exhibit H-23 was received 

in evidence.) 

MR. REILLY: The Government has no further 
questions. 

THE COURT: You may inquire, gentlemen. 

MR. THAU: I'll take it for both of us, if 
Honor pleases. 
CROSS EXAMINATION 
BY MR. THAU: 


Q Agent Roach, did you ascertain from the pol 


your 


ice 


who arrested these defendants what time they had arrested 


them? 
A Yes, the approximate time. 


Q What time? 


A I believe it was stated to me as twenty minutes 


to three in the afternoon. 
You saw them at about 3.30? 


Between 3 and 3.30, yes. 


Have you any experience in dealing with drug 
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Yas,..3. Ge. 


And you know, don't you, that people who are 


addicted to the use of drugs suffer withdrawal symptoms? 


A Yes, I do. 

Q And you have seen people suffering from with- 
drawal symptoms? 

A Yes, I have. 

Q And you are aware that people who are suffering 
from such symptoms actually suffer physically; right? 

A Yes. 

Q Their nose runs, they shake, they have back- 
aches, and so on and so on; right. 

A Right. 

Q When you first laid eyes on these defendants 
did you detect any signs which you took te be drug with- 
drawal? 

A No. 

Q Is it part and parcel of the pec ee inter- 


rogation of a prisoner to ask whether that prisoner is on 


es. 
At the time you had arrived at the precinct 


where these two defendants were kept, they had been inter- 
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viewed by the arresting officers from the Police 


Department; is that right? 


A They were in the process of being interviewed. 


Q Had they already, to your knowledge, covered 


the issue of whether both defendarts or whether either 
one of them was addicted to drugs? 

A I don't know. 

Q Did you look at the police file and papers to 
ascertain this? 

A No. 


Q You certainly did not want to take a statement, 


did you, or a consent to search from someone who may be 
suffering an illness, either physical or mental, such 
as would deprive that person of his or her freedom to act 
intelligently and knowingly; is that right? Do you 
understand what I'm asking? 

A I think I lost you. 

Q Let's say you learn about a prisoner, that 
that prisoner has a long history of psychiatric confine- 


ment. 


You say I learned about that? 
Yes. 
Right. 


You come into a precinct, as you dic here, and 
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the sergeant tells you, "Mr. Roach, you know this guy 
has spent 22 years in Bellevue psychiatric ward." 

A That was not the case here. 

Q I'm not saying it is. 

Under that kind of circumstance you wouldn't 

go around to give Miranda warnings and taking a statement, 
would you? 

A No, sir. 


Q You would want to satisfy yourself that you 


were dealing with someone who understood his rights and 
who could assert his rights to silence and counsel; 
right? 
A Correct. 

Q You know also that someone who may be suffer- 
ing from withdrawal is a person who may not be capable 
of waiving his right to remain silent and his right to 
counsel? 

PN It is possible. It would have to be 


very severe. 


> - 


Q So you made no inquiry whether either one of 
these defendants were into drugs? 


A I was informed that they were both narcotics 


Q Did you have any information concerning the 
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exten: of the addiction of each? “extent,” I mean 
the amount of drug dispensed to them a daily basis. 
Money spent a day? 
Yes. 
Not until Mr. Green told the money ent 


day between the two. 


Q Did you have a notion of how severe the addiction 


of each was? 

A Yes, I think I -- severe -~- I had a notion to 
how idly addicted they were and the fact that they were 
adcicts, that was -- I could ser that. They were 
certainly not i sry bad shape at the time of their 
arrest. 

Q You didn't participate in the arrest of these 
defendant? 

A No, I didn't. 

Q Do I understand you ccsrectly that the induce- 
ment that you held out to Mr. Green for his signing that 
consent and certain admissions or confessions -- the 
inducement you held out to him was that you would take 
him out of that unpleasant precinct and take him under 
your Federal jurisdiction? 

A The inductment, if you want to call 


inducement -- there was no inducement -- 
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me ne was very appreciative of the 
giving him. 

see, at this time, and not to mean 
York City Police Department, 
the condition was chaos. The press had heard of him. 
They were trying to make a Bonny and Clyde story out of 


7 


lieve it or not, and the press and TV cameras were 
trying to crowd into the detective's room, and there was 
a lot of confusion reigning and I just observed that if 
the detectives were to complete their processing of the 
prisoners it could } Lf. I didn’t stay on their 
Superior officers, one sergeant in particular who is a 
onal friend of mine, and I normally wouldn't care 
it) took. I wovld nasten to get the prisoners 
Federal custody as soon as possible to get them 


:gned, lodged, whatever. Ilowever I wanted to 


rtain for my own mind if in fact I had prisoners here 


I was about to take into Federal custody that had 
chance of being cooperative with me at all. 
Now, the takina of signed statements -- 
adhere tu the Bruton rule I would have needed about ten 
statements from each one. 


Ixcuse me, I think we are getting away from 


uestion. 
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a areat deal of time in 


have taken 
It takes 


[t would 
nandwriting. I was going to do 
quite a deal of time back at the FBI office with photo- 
graphing, fingerprintind, I was still 
entertaining thoughts of an arraicnment that 


couldn't do that, regardless. 


to be 


. 


Anyway, we 
find out myself if in going 
ts and if I would go to 


a 


statemer 


i 


detectives, the 


the arrestin- 


detectives, implore, hasten 
possible to avoid as much contact 


} 


rocess as fast as 


to save as much time as possible. 


nress an: 


Green say to 


Lhe only inducement. 
Mr. 


ne did 


THE COURT: At 


"I'd like you to get me out of here and take me 


FBI headquarters"? 
to him, 


vw 


THE 
l get you out of her where there is all of 


else and we'll get you into 


i) 


noise and everything 


Peceral custody where it will be quieter’ 
he was being treated well 


admitted that. 
did you not, 


Ile 
amination, 


ex 


ee 


You told us on direct 
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ir. Green appreciated your taking him from the 
inct over to the FBI; do you remember that? 
A I appreciated leaving the precinct myself. 


2 lever mind your appreciation. 


You told us that he was appreciative? 
A lle smiled in the affirmative when I suggested 
this 
» le was aware, Green, of all the chaos and 
confusion and the press? 
\ fle was aware that it was around him. rt 


wasn't in his immediate interview room. 


were you in a locked room with him? 
There was a detective standing at the door 
aid another fetective in the room with him and myself. 


2 


2 And he was eager to get out of that precinct; 


Liguit? 

% ie nodded his head in the affirmative that 
1@ would Lite to be removed; that he would give these 
Signed statements 

Please address yoursolf to the question, if 
ou Gon’t mind 


Ne never said, "Get me out of here." lle 


PD) 
a 
! 
' 


, You told him that you would get him ont of 
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ho began to cooperate with you? 

Not if he began to cooperate. He was being 

to Federal custody either way. 

a) Maybe those were your intentions, but as far 
as what you were telling him, didn't you in fact tell 
him, as you told us on direct examination, that in order 
for you to be able to take him out of that police precinct 
and take him in Federal custody he would be obliged to 
give you certain statements? 

Ho. 

You did not 

NO. 

What did you tell him in the area of what he 
would have to do in order for him or for you to take him 
out of the precinct? 

A I said he was being taken into Federal custody, 
being charged with a specific hank robbery on a warrant 

ad obtained here in the Southern District. 

Did you tell him whether he would ever sign 


ont or did not, you would remove him from that 


precinct and take him under Federal wings? 


A I just said he was being taken into Federal 


custody, pericd. 


«- 


Is that what you told him? 
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was being taken into Federal custody 


Signed statements or not. 


I didn't ask you what your private intentions 


do eventually. I'm asking you what you told 
Z — 2 


rou understand the 


"Look, this 1s 


confused, it 


Wo. 
"It is uncomfortable"? 
I said, "We are going to try to remove you as 
posSible and transport you back to the FBI 
your cooperation in furnishing 
statements.” 
It was 
So that your removing him was not stated 
as a condition of removal? 
No, his statement was not a condition of 
removal, of course not. lie was going to be taken in 


Federal custody. It was our warrant. 
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I'm not interested in what your ultimate 
were to do with the man. I am interested in 
you presented those intentions to him. Do you 
nderstand the distinction? 
Just what I said, he being taken 
custody. 
¥, this consent to se.arcl Was this 
precinct or Ful 
At the precinct. 


9) That is one of the signed statements which 


- 
you might just as well have taken later on at the FBI 


headquarters as it was your intention to take statements 
the details of these crimes; Ls ] right? 
No. 
Couldn't have been done that 
Incorrect. 
'HE COURT: Of course it could have 
Anything could be done, M Thau. 

THAU: Yes, you are right. 

COURT: You could ao to the hotel, stake 
out the room and wait for 24 hours until a warrant was 
produced or eight hours. Of course, you do anything. 
Anything is possible. 


low long before this day is it that you first 
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- ~ ar " : ° h - “usm ler 7+ = hh 
sul ames Green being involved in these robberies, 
r y of them? 


A I was aware of the fact that another agent 


assiqned to mv squad was looking for 


Fugitive trrant out of iiorthern Uew Jersey. 
Did you ascertain where he lived, James Green? 
\ At that time? 
tt 
I thought he was a resident of itlew Jersey. 
) When you questioned Mr. Green regarding a 
searci of his apartment, did he tell you whether it was 
a hotel or a rental apartment? 
tL think he said it was a hotel. 
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~ > ' } T 14 - 7 vis 
. I can’t. reacali I can't recall whether he 
° : 4 e+e ¥ Tarc ~ . - a T ie >| ' 
lid if vac in James Green or an alias. I really don't 
re i: 


A I don't recall. I don’t recall. But I 


me to the consent to 
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Two FBI agents. 


hey were 


office 


someone whom he 


anyone you 


was giving me t} 


would conduct 


evidence. 


you gave r: his Miranda 
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Ld duu cause iit > sign at tac Ottom or 
s that he had received those warninas? 


Back at the FBI office he was given what we 


rrogation advice of rights form. This was 


C to } thi tater ts that } sAid he 
- ~ ' } 
rested L jivine { I Li Te La = recall 
- ~ -4 ' - 
> ae Sil ind or i@ 3 } gd to sian act 
— aad | 
; the first you hac On nits Miranda 


The first time on paper -- I had given him them 
ie precinct. As soon as we got back to the 


written rorm 


ave ‘iim them in 


dgment that he had received his Miranda 
u didn't write such a form out as you did 
2 search Form? 
E COURT: Did tie tive you an oral statement 


we didn't even begin ques- 


after vou gave him the 


Was it 
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FOIrcyY ¢cortaer ope 


US COURTHOUSE 


‘rewo ony “ar bate 


warnings that you id m that $14,090 
and you were interested in recovering it? 


e 
- 


Nis Miranda 


another New 
detdctive. 
What is his name? 
iingelo Garcia, I 


Vete both defendan 


No, I said they were separated. 

After each warning that you gave this fellow 
Green, did you question him to ascertain in your own 
at he understood? 


lie said he understood lle nad heen through 


that wnat he said 


Did you nevertheless inquire whether he really 


understood or were you satisfied with his representation 


that he did understand? 
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nad already been previously advised o 


rh 
~ 
b 
“ 
n 
. 
Q 
= 
crt 
7) 


the time of his arrest, then back at the precinct 


tm i} 
mae af 


y the detectives, and I was saving my form until 


4 


oO 
ct 
» 
c 
a 
3) 
+ 
> 
J 


| 
r te yu that he had given consents to search many 
es é re? 
, : 
lo, he didn't. 
; Was it your impression, therefore, that while 


Ore you were dealing with a man who was being asked 
: ont to a search of his apartment for the first 
me by a law enforcement agent? 
A I had no idea how many times he did it. 
Q Did you tell him that he couid put you to the 
vetting a search warrant if he wanted to? 
0 | 
rOu didn't tell him that? 
; intention was to get a search warrant, but 
t << ‘pedite the matter. lie could sign a consent to 
rch form and we could do the search right away. 
sould be conducted while he was being sent back, 
nsnmorted back to our office. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE | 
FOI "yY Crap NEW Voek NY *orremn 


"A judge will give ne 


4 A Wo, I didn't tell him that. 4 


Y : Did you tell him that you were going to go 
6 to seck a cons ft rr inless he 
cor t 1 search onthe pre 
Q } 
P \ I said, "I will try to act a searc' irrant 
9 c . , , 
from the Qurt to search your residence, but you can 
10 slr , Coane - ‘ > - = o -- 
give your consent here and now and I can dispatch aygents 
1] right awa 
| 
12 - fe eh + " 
That 1s the only thing -- 
13 Is this pretty much yc'ir approach to the issue 
14 , -* ~~ + i = ‘77CF * m~.4 st. - p | > | ,* o ' “ 
f tno search warrant, the way you just told it to us 


Yes, that is exactly --to the best of my 


Vi 2) Did ycu then proceed to sa; 


cr 


Oo him, “Look, your 


18 ome 15 your castle and you haven't got to consent to my 


19 ny in and searching it"? 

20 | ‘ lo, I didn't say that 

21 nr ? , - ae | t 1 - are} #1 - : 3 
é Dic. you tell him that anything that was found 
99 , . 

= in His apartment might ve employed against him in a court 


I think the only thing I said about that is 


» . * : 
5 that we were interested in recovering the money. 


} 
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s that right? 


I just said, "We're interested in recovering 
those words, the main thing we were after. 
did you Say to him that fore he consented 
th of his apartment he had a riaqht to consult 
) r on whether he shoul slan such a consent? 
Oo, 2. dtagn’t. 
Nid you write this statement or did someone 


Did 

I intre iuce 
V1G you scc 
sO, lL didn' 


You 
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me Roach - cross 302 
io, I didn't. 
Did Mr. Grzen tell you that he had proceeds 
from any bank robberies in the apartment? J 
A lio, he said -- 
2>fore you asked for a ynsent to search? 
. 
In fact, he denied it; isn't that right? 


lle said the money h:ad all been spent on drugs 
Acent, you were bluffina this man, weren't ycu, 
when you told him that you were going to get a search 


warrant anyway se he might as well sign? 


+ a 
A I said my intention was to seek a search warrant, 


Suld ask for one. 


H 
°) 


Tell us, if you would, what probable cause you 
~ stated in an affidavit of seeking a search 


s consent? What was the 


~ 


warrant had this man refused 
le cause that you then hu. to take before a judge? 

A My probable cause would have been that no 

moneys had been recovered; that two suspects had been 


arrested, two subjects had been arrested. They had | 
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been identified by eyewitnesses and no moneys had been 


recovered at this time. However, the other evidence -- 


a qun had been utilized, a demand note that had been 
utilized had been recovered; that he had given us this 
address 2s his residence at the time of his arrest; and 
the probable cause, since no moneys were on their person 
it would be at their apartment, if any was left. 

You were going to state in such an affidavit 


that the susnects had been identified. Tell us which 


teller witness had identified Debra Green before March 12? 


A Pardon, who had identified her? 

) You said the suspects had been identified. 
Did you mean by that a bank -- 

A At that time lir. Green. 

9 One suspect had been identified? 

A Mr. Green. As far as I Know about my own 


individual case, just Mr. Green at this time. 
a Did you have any relialole informant tell you 


that tie, the informant, or she, the informant. had seen 


a 


in the Greens' apartment any proceeds of these robberies? 


A WO. 
iD) Since a gun had heen found in Mr. Green's 


possession when he was arrested, certainly you weren't 


lookina for the weapon in the apartment; is that right? 
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304 


Green is alleged to have had a 


she was arrested, certainly you 
as one of the contrabandss you 
note; is 


apartment such a demand 


just the money and 


were looking for in the 
that riqht? 

aN lhe money dSther 
other articles of money. 


O lLiow 
your career? 
MR. 
Juncture. 
200 moaculative 


many 


search 


warrants have soudht in 


you 


es 


I would like to object at this 


MR. THAU: I will tell your ilonor why I am 
examinining in this area: 

vo begin with, this agent, it seens tO me -- 

TiIE COURT: Don't tell me. Proceed. 

‘Rh. THAU: csurely. 

So that all you would have put in an affidavit 
fo searc1 warrant was basically that you had in custody 


your 


suspected 
taken from banks and 


suspect did not have 


procceds which were still 
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2 You wouldn't make book on the likelihood that 


Ay)" areran ~ > 
L L i ' : 
ee Arty ehas — — 
A Ve te UoglCudr ng 
? TIT NE mI, a n!- a1 
e sib bus 2.an you 
° a rT 1 y = & @ 
T ( , ) cr question 
+ swasiets . LV 1O RUA wed — guestio tO e 
ages) ret reTTT AIM TO? 
Y COAMLDUATION 


tir. Roach; on March ?, 1976 did you make an 


cation for an arrest warrant for James Greena nd 


A Yes, I did. 


th 
rh 


@) Did you make out the affidavit in that case? 


3 


¥es, = aids 


Was that arrest warrant granted? 


1y ie | a . , } sls ; hie f'2T 
hen you did take tir. Green back to the Fal 
: rs ¥ a 
rters, did ie give you NY .43Ge ents: 


iio... he didn't. 
M What was his behavior at that time. 
Completely uncooperative. 


"PR. MITCHELL: Objection, your Honor. 
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ucbody 


I am not going to hold that against 
lie has a p rfect right to remain silent. That 
instruction. 
did. 


WL COURYT: The arrest warrant was wno? 


For loth of 
your llonor. 


At the time that you met James and Debra Green 


2 


the precinct, did you notice any withdrawal 


Ho, f. didn’t. 
lssarvec defendants when taken 


into custody t be in withdrawal “Onn Grugs:? 


No further questions. 


MITCHELL: Have you the arrest warrant? 


ROILLY : I have 


in the original com- 


COURT: Will you show it to Mr. Mitchell, 


MITCHELL: I have a copy. 
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anything furth 


No, your Honor. 


% 
quickly. 


Obtaining o 


— +} 
that the 


You were present at the arraignment of 


Agent Roach, the Magistrate, we 


me represen 


Yes, I did. 


liave you any recollection whether at that time 


that the Magistrate mark the commitment papers 
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t my suggestion you 
And you sugcested it, id y becasue 
isoners were ill? 


showing 


after I 
officials at the lietrorolitan Corrections 
they were both addicts they wantec to see 


a physician ar ley requested to he placed on methadone 


maintenance immediately. 
They were arraigned the day after their arrest? 
they were. 
een lodged at tl! tiicc the 


before the arraignment? 


Yes. 


Did you ascertain whether Green and Mr. 


of medication that evening? 


Nothing further, your Honor. 


Thank you very much. 


(Witness excused.) 
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US COURTHOTSE 


COURT REPORTERS 


SOUTHERN DOISTRIC! 


MITCHELL: Your ltonor, 


given some 
ment would 


witness on 


called as a witness by 


the Government, being first duly sworn, testified 


as follows: 
DIRECT EXAMINATION 
BY MR. REILLY: 
Q Mr. Bokal, where are you employed? 


= 


A I'm employed with the Federal Bureau of 


Investigation. 


were you so employed? 


Are you a special agent attached to the 
York otfice? 


Yas, six, © am. 


Did vou receive a phone call or other notifica- 
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direct. 
arrest of James Green 
Debra Green on that date? 
On the other notification I wasn't personally 


received notification through another agent 


1. Green had been 


in connection 


Yes, sir, we quested t another 


search of their present residence or the 


as where they were living at 


this cther agent? 


The other agent was liomer | fman, also 


recall what time ! j this was? 


would say approx- 


Mr. Uoffman proceeded to 94th and 


Droadway on the west side to the Monterey Hotel and at 


ime we met with two detectives from the New York 


$ 
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City Police 


Major Case 


Syuad and we 


then 


proceeded 


a room in the 


hotel to 


do our search. 


4 Q Did anyone take you to that room? 
5 A Yes, the manager. We met with the manager 
6 ind identified ourselves and were then taken to the 
7 a on 
8 Did they let you in the room 
9 \ Yes. 
10 Did you make a search of the room? 
11 A Yes, sir, we did. 
12 jj 9) What did fou find in the room, to the best of 
13 your recollection? 
14 is vo the best of mv i:nowledae we found various 
15 jj items of clothing and drug paraphernalia and one suitcase. 
i | 
16 || Q Specifically did you find a gray overcoat 
! | 
| 
17 |] with a fur collar in that room? 
18 |] A May I refer to the notes? 
| | 
| 
19 Yes, you may. | 
| | 
2 | AN Yes, sir, we found a gray overcoat with a fur 
21 collat that was located in the closet. 
2 | ) Did you make an inventory of what you found in 
if | , 
| | 
23 | the room? 
} 
“a | A Yes. 


Do you have that with you right now? 
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Bokal - direct 313 
MR. REILLY: The Government will mark first 
fication a three-page document which purports 


- o * , to} ‘cc Ce a 2 
nventory, which LS il 24 


9 
‘| 
2 
3 
b) 
“ 
' 


for identification. 


ls that the inventory? 

eS, 822; it is: 

What did you ) ith the items after you had 
in the apartment? 
After we had concluded the search of the apart- 


the items and put them in a suitcase and then 
i ick to our offi ere we made the 
as that kept with the inventory, that is, 


12S, Slr, we marked 1t 
and tnen it has heen 
9th Street. 
Re REEL I Clay 


inventory; is that 
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iio Objection at 
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this time. 


se of this hearing 


correct? , 


$. COURTHOT'SI 


questions of Mr. 


THE COURT: ne hear from Mr. Thau 


+ 


inquire. 


‘hen you got over 
irtment you were going 


ae 
Sir, we nad 


Mrs. Green. 


this point you had this search 


I personally didn't a 
any agent do it? 


Yo my knowledge, *'m not sure if that was 


they were using hotel. 
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Lu ascertain 1 > nam ie apartment 
ed? 
tL GdiGgn’t. Sf. 
id any agent to your knowledge do it? 
I believe that it mM @ither | the Police 
ir. Woffman. 
re 1 t = Iu, WAS 
It 1S cCOondcucte’ Yv myself and ¢ police offic 
2ren't the defendants in the custody of the 
in the afternoon 
vo left the o ice they were not yet at 


to the FBI agents and that you were to go 

~ omk 9D 
5 sear re | 
i. information that 1 obtilned was that they 
renended anc this consent to searc 1ad been 
Re HMETCI a2 I 111 call on the Government to 
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“a1 1e0n 


registration 


THE COURT there any 


as you with this witness. 


rior to making the search of the apartment, 


consent to search? 


liad I personally seen one? 


+ 


tO assis 


The other agent that I went with. 


Ffman? 
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= €ronh 
Did Hoffman tell you whether a consent 
Or specific persons to 
The specific wording to me was simply that a 


search had hb 1 eobtainnrd 


And you did not know, did you, that the purported | 


which had b executed authorized a very limited 


number of persons to : ro} You didn*: 


lave you since seen the document which purports 
cousent to search? 
Yes. 
And that document has your name and loffr 
on it as the persons authorized to enter the premises? 
Yes, Siz. 


And nowhere in it does it authorize a member of 


‘ork City Police Departmentment; is that right? 


In fact, the New ' ity Police came to the 
premises before you did; 
A They were at the hot They did not 
the premises. 


And they entered the room proper together with 
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mcs Dokal - cross 
you? 

\ Yes, sir. 

) And they assisted in the search? 

A Yes, sir, they did. 

c Waat? 

es, sir. 
And do you recall how many Uew York City 

nolicemen there were? 

A There were two, sir. 

2 So that all together there were four of you 
gentlemen? 

A Yes, sir. 

) Do you very specifically who found the gray 
coat and seized it? 

A To the best of my secollection, sir, it was 
ir. Hoffman. 

) You certainly did not? 

A No, sir, I.didn’t. 

A You told us that the search revealed some 


druq para} 
A 
introduced? 


(95). SLE. 
THE: COURT: I'm sorry, 
MR. REILLY: Wo, your lionor. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEV YORK. NY. — 791.1929 


is that expected to 


be 


| 
} 
| 
| 


ug 


oO 
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MR. TUAU: I think it has a probative value. 
THE COURT: I'm not cutting you off. I am 


merely trying to ascertain what items from the search the 


Government intends to introduce. I gather that this 
qray coat with the fur collar is one thinqd. Are there any 
“MR. RELELY: Tf I may have the docunent I 


vill tell your Honor. 


10) 
rw 
a 
O 
ad 
Gc 
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je) 
~@ 
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on 
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fe intended to als 
MR. MITCHELL: Where is that? 
’ MR. REILLY: The second page. 


1 


One brown leather handbag, one dark brown hand- 


: THE COURT: You may proceed, Mr. Thau. 


BY MR. THAU: 


a) Agent, did you make up this inventory? 
PAN I assisted with tr. Woffman, yes, sir. 


By drua paraphernalia do you mean hypodermic 
ruments, wrapping papers or do you mean actual drugs? 


i Thore was a hypodermic neodle and what else 


Q You don't recall any white powders of any sort 
being seized from the premises? 


A No, sir, I don't recall. 
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never took the phone call asking you to 


sir, I did not. 


Hoffman tell you that he had taken the 


Sir, he did not. 


that do I understand you to say that some 


time that day your partner, Mr. iloffman, came to you and 


said, "we're going up to 94th Street to search a room or 
Is that basically waht he told you? 
Yes. 
And he did not say to you at that time 
authority there was for that searcii? 
LN He did. He informed me tnat there had been 
obtained a consent to search. 
fe) Did you ask him where the consent was? 
No, i I did: net. 
Dic ask him whether he had secured 
consent? 
Sir, I did not. 
you ask him whethe. it had heen a written 
or oral consent? 
No, sir, I didn't ask him. 


Did you ask him to show you a written consent 
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he event that consent had been made in writing? 
A wo, sir. 
Q And of course you never met or saw tne person 


purportedly cave that consent before you made the 


A That is correct. 


9ffman whether a search warrant 


- 


. Did you ask him what he knew about the probabil- 
that contraband wasn't in that apartment, which knowl- 
amounted to probable cause to believe that there was 
rabancd in that apartment? 
MR. REILLY: Objection, irrelevant. 
THE COURT: Sustained. 


In fact you made no seizure from that apartment 


any moneys alleged missina from these bank robberies; 


your search of the apartment 


iat rishnk? 
\ Y, SIE. 
y) io money at all was found? 
A NO, Six. 
Q Agent,had you worked on this investigation prior 


vv 
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bokal - cross 
Not directly, no, sit. 
Q llad you knowledge of the name of either one Or 


both suspects? 


at you and he were 
tec conduct the search, did you ask him to specify 
what Lt wi that was sought to be recovered from 
that anartment? 


We discussed the reason for the search and I 


did not directly ask him, you know, precisely what we were 


Was the reason basically to gather whatever was 
-ve 1£ there would be in that apartment something 
ch micht be used in the prosecution of these Green 
peovle? 
A The reason was to find any additional evidence 
miqht be obtained, I guess. 


So basically you were there on a pleasure 


y 
Z 


npedition rather than in search of a very specific 


type and amount of evidence? You weren't there 
specifically for money, were you? 

A Primarily we were there simply to conduct a 
search. 


a) To turn up whatever might be useful to you; 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 


FOLEY SQUARE “EY YORK NY ~ "oI02 


' 


1 . Botal - cross 
: 
3 ‘ Yes 
4 9) By the way, how long have you been with the 
5 FDI? 
6 ‘ Approximately three months. | 
' 7 O Were you in law enforcement before? 
= 7) lO, SLr. 
o . | 
Q ) lave you ever applied for a search warrant? 
| 
10 ‘\ Personlly? lo, sir. 
| 
. * * * * 
11 ) Have you ever assisted on a detail team that 
| 
. = 
12 applied ra search warrant: 
| | 
| 3 
13 Prior to this? | & 
14 *ither prior or slice? 
| 
. 
15 i\ ilo, Siz. | 
16 Q But you have training, don't you, in what it 
17 takes in the way of a preliminary showing to a Court before 
‘ 18 1 Court is authorized to issue a search warrant? 
19 MR, REILLY: Objection, your Honor, to the line | 
20 Fo «“meastioning as being irrelevant. 
21 | IR. THAU: We have an expert witness here who 
| 
22 tells me basically that he is going there on a hunt. 
yA} MR. REILLY: I think we have established this 
: 4 worning, first of all, the consent search which has been Da 
< 
/ 
{ 


R 
r 
t 


ned authorizes special aqents to conduct a complete 
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1 jj me: Lokal - cross 324 | 
] 
| ° . 
g | search of tne premises. 
i| | 
{| | 
; 3 || Secondly, we have had testimony by the previous 
4 || witness, 'r. Roach, as to the circumstances of his getting - 
\ | 
| a probable cause warrant with respect to these two people 
| | 
6 | and as to his reasoning why ho wonted the FUT to further 
1 
t Ff search, < T think that further questioning along this line 
8 is irre] Int 
9 | THE COUR. Overruled. 
} 
10 || ) fou know that before a Court may issue a search 
ll |] warrant an assertion under oath by the one seeking the 
H| 
2 4 search warrant that there is probable cause that a specific 
13 meciiacs has in it presently a specific type of contraband 
14 || SOUCIE | ” seized; is that ridqht? 
: 
i} 
15 | \ Yes, Sir, but we weren't there on a search 


16 | warrant. 


| 
17 |i ‘) I understand that. 

1} *e : 7 } 
18 | sou have been trained, haven't you, Agent, to 
19 | rate > decision, an educated decision, whether the inform- 
20 | attor "rave on a specific case is sufficient to warrant 

| e c - = = re E —* } 
21 | in a wit €or a search warrant 

| 
2 | \ QS, Sir. 


3 ’ And would it be fair to say that given the 

f | 
” || state of your knowledge respecting that apartment before . 
25 i ‘ou antered it, you did not have sufficient information 
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1. search warrant; isn't that a fair statement: 
Yes, sir, but we did not issue -~ 


The answer is yes? 


str tad at = ’ 
ai V aiid l 
ere tTtTtT : , ’ , ‘ _ . i + 
MITCHULLE : Can J itt ¢ another uuestion: 
bo Liu + 4 > 


In this search did you take everything that 


rtment other than the fi Liture? 
9 . . - 7 | — Tt - ] 
took tiie ~rems elothina and, as i Sstatea 
eRe: irug paramiernauiia amt the sultcase. 


eft no items of clottiing in the apartment; 


» 
4 
= 
a 
i 


believe there were some other 1tcems left in 


terms of clothing which were identi- 


ay Were 3} 
Cy wel L 


msy heen belonaing +o another couple that was 


There was another couple present at the time 
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tne 

in immediately after we concluded our 

) And they took certain articies away 
claiming -- 

What were they? 

not recall, sir. 


Nid vou make a list of them? 


Did anybody? 


A I don't know, sir. 
Tell me this: 
This entire list, how many articles 
seized that belonged to that man? 


A I don't have the sheet in 


I couldn't tell you. 


I believe there were six? 
) What? 
‘ Six. 


What were they? 
A It would be the two Ski caps listec 
third on the sheet. 
0) viere they marked male? 
\ wo, Siz: 
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Six 
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minate t © a2 trie tner 
- - ne 
wey woulc ye the «ore l LU rint 

+ = : > 

iat S1ZC@ was C 


vat else? 
A And the overcoat, I believe, was a mal 
} Are you sure it was a male's? 


Yo, sir, I’m not positive. 


Nid you find any white sneakers? 
oO, Sir 
Nid you find anv lea : ackets? 


t. REILLY: Your lloner, I am going to interrupt 


at tunis tine. I don't think this goes to the nature of 


tie consent search at all It sounds more like 


xcomination. 
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MR. MITCHELL: I will drop that 


I have no further questions. 


MR. THAU: Your Wonor, very quickly. 


{LAIATTON (Continusd) 
< 7 + - 1 . 
1O Sald that a tic WW 
il ced in? 


Just as the search was concluded, 


you already gathered tog 


intended to remove from those premises 


When Hoffman told you that y 


MR. THAU: The Court wouldn 


would it? 


when that 


to accompany 


were going to search or 


search. 


have a dictionary 
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2 Fo & BO 8 A he a resumed. 


REDIRECT EXAMINATION 


Q Mr. Bokal, you mentioned before that there 
were t yther people 10 came into the room just as you 
‘re .eaving it. Can you describe them in stature? 

\ Yes, sir, they were -- my only comparison 


would he that they were quite a bit larger than the 


liefendants, both man and woman individually. 
Did they indicate in any way whether they knew 
the efendants? 
\ Yes, sir. When they arrived there they 
ir ed at different times, anproximately five or ten 


minutes apart, and the male came in and he had informed 
us that he was a friend of James. lle knew him under 
another name aad I don't, I can't recall the name right 
now tle had informed us that they had run into them 
the hall or the lobby of the hotel the night before, 

yr pesca a day or so before that and had -- simply, 
James had offered them a room to stay in for the night 
because they .ad no other meai:s to stay no place else. 

2) Did he claim that the room that you were 
exitina, the room with these various items of property 


was his room? 
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Bokal - redirect NE hd 
\ io, Sir, it is just that they stayed th2re 
that night. 
MR. REILLY: No further questions. 
RECROSS EXAMINATION 


BY fis THAD: 


) When you say a couple, you mean @ man and 
Woman? 

iN Yes. 

Your reason for coming back to the stand was 


your afterthought that the two visitors were both larger 


than the defendants? 


Q) So the woman, 1 take it, was considerably 
larger than Mrs. Grer-°? 
A Yes. 
) So large in fact that the two handbags that 
you seized would have heen unsuitably small for that lady? 
iN NO, S2Ps 
"MR. REILLY: if “lr. “litchell has no questions 
I'll call for tioral Palmer. 
MR. THUAU: ifas she an arresting officer? 
MR. REILLY: Yes. 


(" cness excused.) 
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PALMER, called as a witness 


by the Government, being first duly sworn, testified 


as follows: 
DIRECT EXAMINATION 
BY MR. RELLUY: 
) Mrs. Palmer, what is vour occupation? 
aN I work for the New York City Police Department. 
) What is your position there? 


\ I work as c detective in the Major Case Squad. 


) ilow many years have you been on the New York 


Police Department? 


N I have served the New York Police Department 

} 2--] ies. 
a) iow long have you been on the Major Case Squad? 
A Since 1976. 


THE COURT: When did you become assigned to 
the Major Case Squad in 1976: 
TIE WITNCSS: February 1976. 


2) Prior to that time wnat was your assignment? 


\ I worked in the Narcotics Squad. 
a For how lonq? 

A About seven years. 

() In what capacity? 


As an undercover detective and an investigator. 
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Falmer - direct 


places too. 


Have you had any training in identification 


during the course of your service in the Police Department? 


Yes, I have. 
I 


n connection with the fede Bureau of 


Lcalion, were you conducting any investigation in 


Yes, we were. 
What was that? 


lie were working on bank robberies in Manhattan 


In particular, was there a known suspect for 
any of khese bank robberies? 
There were two identified suspects we vere 
looking for specifically. 
Q For how many bank rol »5eries? 


Five bank robberies in question. 


To your knowledge, were these armed hank 


there were four armed bank 
royberies and one tl! tne wearon was not shown. 
Q Did the major case squad compile a file for ezch 
one of these ank rohberics to vour knowled 


That is correct. 
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Did you in your campacity or in 
your duties as detective assigned thereto review those 


case files? 


surveillcnce nnetoaraphy avail- 


‘es, there was. 


Nay we have a date? 


direct your attention to March 12, 


Did you arrest the dcfendants, James Green 


Green, on that date? 


Q Prior to that timc, had you available to your- 


self and the detectives working with you any bank surveil- 


lance vhotography? 
Yes, we had. 
In particular did you have a photograph fron 


’ 


iWational Citv Pank? 


_ 


a photogranh froin a Tirst National City 


Do you have that with you? 
Yes, I have. 
Viould you produce it, please? 


‘ 
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(Government's Exhibit !-25 was marked 


= i? nti fication.) 
6 “Ticre did. you cltaine kris photograioh. 1-25, | 
7 Ly 3 
8 YS yis photoqra wd tied toa ouce of Cicc 
9 Crom the lol's office who retrieved the photographs from 
10 tho bank robberies, develops them and distributes them. 
ll Y As of March 12, 1976 had you been able to 
12 identify by name the two suspects in these five bank | 
13 er] 
14 || ’ es, they were identified. 
15 ) What were their namcs? 
, 16 i A They were identified as- Mr. and Mrs. Green. 
; 17 | That to your knowledge was ‘tne source of that 
18 i ification? 
- 
19 , ‘ie source was from ‘lew Jersey, as I recall. 
20 ! did you have any mua shots of Mr. Green avail- 


21 | a’ ous 


8 


Jhere were mug shots available. 
®) :re you on duty on "March 12, 1976? 
Yes, 


What were you doing that day? 
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[t was a regular day ie do bank robbery 
This particular day w specified looking 


fer the subjects in question, il firs. Green. 


A group from our office and the *b office maintained 
idtown area in the 
these tw 
ea | 


here did vou conduct his surveillance in 


area exactly? 


It was my partner and TIT was on Broadway. 


t- 


We were on broadway in a department car facing south 
betwoen 53rd Street and [4th Street. 
thy had you selected that areca? 


what area is more or less zoned for banks, 


several banks in that general location, and from ou. 


location we could observe certain banks and personnel 


and customers going in and out. 


Did you have this exhibit with you, I-25 for 


- 


Did there come a tine when yuu saw somebody who 
resembled the two individuals pictured in that photograph? 


Yes, there came a time. 


Tell me exacv.ly what happened? 


It was approximately 2.39, 2.40 and we were in 
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16 
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18 
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25 


wy south. tr. Greon looked me in the eye 


x¢ the car and I turned away hecause I assumed 


Lhat he recognized it as being a department car. 


THN COURT: Was the car marked in any way? 
HE WITARSS : Tt is an‘unmarked police car. 


‘Miss Green, to my knowledqe, did not recognize 


) Did you observe Mr. Green and Mrs. Green prior 


to tir. Green looking you in the cyc? 
A Yes, I did. 
9) Did you recognize them as being the people in 


che vhotograph? 


Yas, I -did. 


a) Did you have any difficulty in making them 
out? 

nN WYone whatsoever. 

2 Does that include Mrs. Green as well? 


That is correct. 
0 After he looked you in the eye and you looked 
away, tnat happened? 
A lie continued north on Broadway. My partner 


exited the car into the street, which would be in the flow 


of traffic. I then turned around and observed Mr. Green 
looxing lack. At this point I exited the car and now ] 
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am on the sidewalk. I followed ‘him. lle continued to 


look back, but I didn't make myself conspicuous. 

As I approached the corner of 54th Street I 
announced myself. Ne immediately threw his hands up. 
‘irs. Green dropped her bag. At that time my partner 


* 


iad circled them and they vere now between the two of us. 


a) After they did that, what happened? 
A We asked them to come against the wall, which 
they did. I asked Mr. Green if he was carrying anything. 


Q I said, "Where?" 
He said, “In the left side of my nants.” 
Detective Segree raised his coat “acket and 
romoved a small revolver. 
Q Do you know whether there were ary rouncs in 


tiat revolver? 


2 
ae 


here were rounds in that revolver. 

4, ‘ith respect to the handbaq that fell to the 
sidewall, what happened to that? 

n That was retrioved and that was taken with 


‘Mr, and Mrs. Green to the station house. 


2 Did you inspect the contents of that hag? 
A Yes, I did. 
2) Did you find a note from the Chemical Bank in 
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there? | 
A Yes, I did. 
Q Was there anything written on the note? 
5 A There was a message. I don't recall ex7’ ‘ly 
6 right now the note. 
7 ( fo your recollection did it have anything to do 
8 | with a holdup? 
9 \ Yes, eic; 26 Gia. 
10 ) At any time did you or Detective Segree advise 
ll the defendants of his or her constitutional rights? 
12 A Yes, Detective Segree did advise them of 
13 their constitutional rights. 
14 || Wnen and where? 
: 15 A In the car on the way to the station house. | 
16 THE COURT: This, of course, was after the 
’ 
ye search and the taking from Nr. Green of the small revolver 
li snd the finding of the note in the hag; is that correct? 
19 THE WITNESS: Wo. The arrest was made. 
| | 
20 || ie announced "Police; you are under arrest," and we stated 
| | 
a 21 || "Yor Lank robbery.’ 
| : 
2 | "iE COURT: You made the arrest? 
Pr | 
3 «CSI THE WITNESS: That is correct. 
, 
y) || THE COURT: And he put up his hands; she 
25 || dropped her bag? 
* 
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THE WITHESS: That is correct. 

THE COURT: ‘Then you proceeded up against the 
wall and a search was made; is that correct? 

THE WITNESS: A superficial search for weapons 
only was made then. ‘here was no search -- I asked Mr. 
Green was he carrying a weavon and he stated yes. 


T asked him where and that is what was removed. There 
vas no official search conducted. A crowd had started 
to collect and we thought in the best interests of every- 
one we would remove ourselves from the streets. 


Tlik COURT: When did you look in the bag? 


THE WITNESS: At the scation house. 


THE COURT: The station house? 


THE WITNESS: That is correct. 
THE COURT: That was after you advised them 
of their rights? 
THE WITNESS: That is correct. 
Do you know whether there is a Chemical Bank 
corner of Broadway and 54th Street? 


Yes, there is near oy. [ft 1s just north of 


Did you have an opportunity to observe Mr. 
Green and Mrs. Green when you were arresting them when 


you took them back to the station house and at the 
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3 || ? Did yo. notice vhether Mr. Green was exhibiting 
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\ firs. Green was with me most -- 
Q Mrs. Green? 
5 \ Yes 
6 Tst going nack, did you na an opnortunity 
7 Fo ohserve Tir. Green at any time? 
8 A Yes, in the car. We took him back to the 
9 station house. Once in the station house they were 
10 senrarake:!. [ remained with ‘tirs. Green and he was ques- 
ll tioned at another location. 
12 lave you in your duties as a police officer Le 
13 and in particular in the course of your duties as an 
i 
14 jj undercover detective doing narcotics work had the occasion 
5 | to observe drug addicts while under the influence of i 
| | 
16 drugs? f 
. 4 
li A Yes. | ‘l 
4 4 
| | 
18 THE COURT: You were on the Narcotics Squad, a | 
: 4 
4 
19 j 
| 
20 || THO WITNESS: I was in the Uarcotics Squad ; 
21 | for seven vears. ; 
| Z . . ‘ 
3 22 @) And had you occasion to observe certain eymptoms i 
3 of individuals when they are under the influence of drugs? 
24 A Yes, many occasions. 
q 
| 
| 
| 


A349 
Palmer - direct 
of those symptoms at the time of his arrest? 


I don't recall him acting as if he were under 


any need or had just, perhaps, had any drugs. He appeared 


rather normal and so did Mrs. Green. 
Did you observe any withdrawal symptoms? 
Hone. 
With respect . Green, what did you observe, 


if anything? 


She was very relaxed. She was friendly. 
MR. REILLY: No further questions, your 
CROSS CXAMIUATION 
NIVCHELI. : 


Tell me, Detective, if the defendants had taken 


any shot of heroin approximately two hours before your 
arrest of them, in your experience would they have gone 


into what is called a nod in the intervening two hours 


and then come out of it? 
It would depend on the degree of the heroin 


perhaps. 


Uow, he periods after they take the 
heroin where they appear normal and then they nod and then 


they appear normal again; isn't that sort of a wavy 


effect depending on the quantity they take and how long 


before they have taken it? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


ere rv errs ee sree Yorn 3: 
ob sare 8 ass. Naw eh 


to 
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14 


_ 
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21 


R 


; 
Tt can ha its cffects. It does have its 
| 
c r } 3, +rWher ° r ‘ T + ’ 
ects, but during the time that I spent with Mrs. 
] | fee 
reen, and I spent most of the time with Mrs. Green, I did J 
. ‘a lA ~ i la 1 5 } 
ot aetect her in any state of withdrawal or high. She | &@ 
~ Sle ~- ~y ‘ 
: you 2serv I 2en iring this entire 
} 
- + , . ‘ } = 
O, i cid not Oserve ‘lr. Green during the whole 
| 
. 
r ! : 
| 
; 
as there any request by the defendants for 
| 
. | 
Licati it ar time? 2 
O€ to me. 
of tO you? 
oO, sir. | § 
-_ 
— | 
Let me « yOu tais: "4 
4 
'? 1 P - 4 
‘ere you present when Mrs. Creen was questioned? 
Irs. Green was not questioned, let' 


ic \ the lecation that 
TALS 1S tne statement to !irs. ¢ 
he would do all the talking. 
to r wreen there was no real 
siLtle 


So, when there was questions 


answers. There were just | 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
| FOLEY SQUARE. NEW YORK. N° 


=— “91.1929 


memo book? 


have. 
ould you please turn to the appropriate page? 
Show me where the entries concerning 
written. 
ere it is. 
20. 
MR. THAU: May I confer with the detective 
instant? 


THE COURT: You may. 


you have in this 
ncerning thls cas; is that correct? 
correct. 
you file such forms as ilew York City Police 


Form DE-5, UF-61? 


A UF-61, Counsel, is a report made by a com- 
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I : 
\] 4 
plainant. q 
| 
.) low about a DE-5? 4 
| A A DE-5 I made as to the arrest. 
} 
l 
$ | Q Is this a copy of the DE-5? I show you a 
6 | document civen me by Mr. R2ill-y. 
7 ol A Vhat is an "Unusual. | 
i| 
: }} } 
, 8 } ) An "Unusual"? Do you have your DE-5? | 
" 
9 | A Yes, I have. 
i} 
‘ | 
. 10 | Q May I see it, ple.s2? 
a , mn 
e ll \ Yes. 
12 | Q Wow, Debra Green névir mad? a statement to you 
| 
3 || incriminating herself in any of these hank robberies, did 
i | 
14 || sis? 
1 
15 | A I asked her was that in the photo. Not ask 
| 
16 l her. I says --it was a general convercaition abour her | 
| 
- 17 || and her husband. I says, "Why are you committing banx 
7 | 
a 18 || robberies with your husband?" and sh2 smiled. 
i} is 
« 19 | I said, "Didn't yeu know you would be on 
: 20 || camsra?" and she smiled. 
21 || Q Was that the sum total of the response to your 
x 2 || questions? Is that right? 
3 | A Yes. Yes, she smiled most of the time. 
i} 
"|i 9) She was in, basically, a friendly, cooperative 
‘ 25 i mood and she was a smiling lady to begin with? 
‘ l 
| 
* i| 
we, i 
| 
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2 | A That is what I sncounterad. 
3 Q In your DE-5 when you say that statements were 
3 4 mad= incriminating themselves in the bank robberies, do 
. 5 | I tak it the statement you described to be that of 
| 
6 Debra Green was her smile? 
7 | A No, this is a conglomeration of facts from 
8 ! the Federal authorities. They wars removed from the 
9 | Midtown North Precinct to the 69th Street headquarters at 
0 | which time they were questioned by -- and then we conferred. 
ll jj 9 But the DE-5 you juct showed me refiects such 
| 
12 | personal knowledge as you have of what this wo an Debra 
13 Grsen mav have told you or may not or you may have over- 
14 | heard? 
‘5 | MR. REILLY: Objection to the form. 
16 | A The photos spoke for themselves. 
W THE COURT: I'll let it stand. 
18 | A The photos spoke for themselves. they were 
i9 | an identification -- 
20 | 9 So Mrs. Green smiled and Mr. Green spoke; is 
21 | that right? 
= : A The defendant was advised that Mr. Gr2en was 
23 : to .o the talking. 
a | Q You told Mr. Reilly or maybe Mr. Mitchell that 
25 | you had had two identified suspects? 
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I stand corrected thers. They were identi- 
time as Mr. and Mrs. Green. There was 4 
warrant for Mr. Green. I stand corrected. 


Q For Mr. Green, right? 


present state of your recollection, 


warrant only for Mr. Green; is that 


If I recall correctly, th2 warrant was for 

Mr. Green, but it was statec through information received 
that it was Mr. and Mrs. Green, the persons who were 
being -- the crimes which wers being investigated and the 
persons in question were Mr. and Mrs. Green. 

Q But the warrant was only for ur. Green; is 
that right? 

A I didn't see the warrant. This is through 
confer2nc3s. 

a So do I take it that -- this was March 12? 

A March 12. 

Q Do I take it that on March 12 you had never 


a warrant for either one of these defendants; 


A The Naw York City Police Department did not 


take out a warrant. 
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i. And your only information was that there was | 


A That warrant was for Mr. Green. 


| 
| a warrant and that warrant was for James? 
| 
| 
| 
| 


Q And it was also the state of your information 
at that time that his wife was suspected of having com- 

| mitted crim=s with him? 

i A That is corract. 


Q But you had no knowl2dg2 that a warrant hac 


A I was not executing a warrant. 
MR. REILLY: Objection. 
9) I understand. I'm not asking you that. 
| 
MR. REILLY: Objection as irrelevant. 
| THE | \URT: I'm going to let him inquire. 


I want to give him every latitude here. 


MR. THAU: Thank you, your Honor. 


) Detectiva, I did not ask you whether you were 


ever been issued for her by any Court? ; 
, 
exccuting a warrant, but simply whether, as far as you 


knew, there was any warrant in existence against Debra 


Gr2én? 
A I'm not certain. 
Q You didn't know of one? 
| A I didn't know of one. - 
| Q You certain]}v have never seen this woman rob a 
| 
| 
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. A I did not aer rob a bank. 


4 |i Q Is that right? 

5 || A You are correct, sir. 

6 | a) And sh2 was walking south on Broadway there 

7 | was nothing -- 

4 

8 \ North. 

9 g Worth, thank you -- there was nothing about | 
| 

10 | what she saw then doing which suggested to you that she 

ul was committing a crime in your nr2sence; is that right? 
| 

2 |! A A crime had been committed. 
il 
H 

13 Q i didn't ask you that. | 


id There was nothing about walking on Broadway 
15 | that suggested to you that a crime was being committed in 
16 your pres=nca? 

7 | THE COURT: How about was about to be com- 

18 } mittsd? She didn't see a bank robbery in progress, 

19 and I think the cases would support that she must reason- 


akly suspect that either a crime has or is to be com- 


21 H mitted. 
53 22 | °) I'll get to that. 


3 | None was being committed in your presence? 
| 


4 | A Not at that moment. 


95 || 8) And this lady was not in visible poss2ssion of 
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a weapon or of what you knew tc be contraband of any sort; 
right? 

A Not at that moment. 

a) Nor was her companion, for that matter? 

A : isi » SAEs 

o Detective, had you spoken to any of the bank 
tellers who had been subjected to thes2 bank robberies 
for which these two defendants were suspected? 


A I would have to review the case folder. 


Q Why don't you rely on your independent recol- 
lection for the time being and if that is exhausted 
perhaps the Court will permit you to look at your file. 


Did you, Detective, ever speak to any of these 


of th2 banks involvec in this case? 


that. I deal with so many tellers. 
Now, this photo, H-25, you had it with you at 


that time; right? 


That was in our car. 


Q Looking at that photo aqain, does that refresh 
your recollection whether at any time prior to the date of 
arrest you had gone into a bank and displayed that photo? 

A No, I did not. I never did. 


Q You never did? 
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I never did. No, I did not. 

Q Was a duplicate of that photo, another copy of 
ever shown you by a bank person with who m you dis- 
robbery? 

No. 

Where did you get that photo -- from the FBI? 

That is correct. 

And did the agent who gave you that photo at 
the tims he gave vou the photo t<sll you what this photo 
proposed to depict in terms of cite, in terms of date, 
in terms of which 12 or so people on the photo were of 
intsarest to you? 

This photo, amona others, I delivered to our 
office and with it are certain papers or other paraphernalia 
that would go with a particular case. Th is is not a 
direct transaction between myself and the FBI agent, and 
there aré several photos that ar2 brought. They are 
distributed among our personnel to keep with them on 
thcir person for when they are out making obs#rvations. 


Do I take it, therefore, that you came ino 


personal possesion of this photo not from an FBI agent but 


from somcone in the New York City Police Department? 
A Wot directly from the FBI. 


That is what I said. 
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i| 
2 | A But through the mail from one of our personnel. 
3 | Q You have a very short, sort of thick file, j 
4 sitting in front of you from which you took the DE-5. 
5 Do you have in that file those papers which accompanied 
| 
6 thet photo, H-25, when you received it through the mail? | 
7 | A It might not have been inserted into the case | 
8 | fo) ‘sr, but I have a copy of a report that accompanied 
9 | them. Perhaps the officer did not encompass it, but 
10 | perhaps the officer -- it might have been displayed. | 
11 | I can show you a copy. 
| 
2 Q On March 12, when you had this photo in your $ 
13 | car, did you have accompanying the photo the documentation 
14 which you can't locate? 
15 | A No, I just -- I had the pictures. 
16 Q When you placed these people under arrest do 


you know for what you were placing them under arrest? 


Yes. 


A 


19 | 2) For what? 


20 A Bank robbery and attempted bank robbery. 

21 Q Which specific bank robbery? 

2 A There were five in question. 
Q When you place someone under arrest it is your 

duty, is it not, to advise them specifically of what you 


are arresting them for? 
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A Bank robbery at that time. 
Franklin National Nation,” or some such thing? 


anyone had ever identified the female or one of females 


on this photo, H-25, as sumeone who robbed a bank? 


that woman to you? 


the mail together with other documents and basically you 
and your partner were told “Pick up these two young peorle 


on sight"? 


that right? 


A360 


A At that moment we did not. 
Q Just bank robbery? 
A When the crowd started to gather we moved them 


that time. 


Q Yon't you say "Bank robbery, January lst, | 
Q Did you yourself at that time know whether 


A I'm not certain if a teller had identified -- 


Q Certainly no such teller had ever identified 


| 
A Not to me. 
Q Is it fair to say that you got this photo in 


That is basically what happened here; isn'* 


A No. 
Q It isn't? 
A No. 


You never spoke directly to an FBI agent before 
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the arrest; is that right? 

A Oh, yes, we did. We were -- 

Q About these two? 

A Yes, but of course about those two. 

Q To whom did you speak? 

A There were several officers. Eddie Roach -- 
I just can't recall the names, but this conversation 
and discussing the case, there were certain officers. 

Q Did either Mr. Roach or any of his partners 


point to this woman in the lower left-hand corner of H=-25 


and tell you “This woman has been identified to me by 


someone as a bank robber"? Did Eddie Roach ever tell 
you this? 

A I was told. I won't say specifically it was 
FBI Agent Roach, but I'll say that they told me that a 
person who we were looking for is Mrs. Green. 

Q Looking for? 

low many times have you been a witness in your 

career? 

A Yn, several. 

Q I'm sorry? 

A Several, many, many times. 

Q So that what you were told is that the law was 


looking for the woman; is that right? 
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A That this person had perpetrated a bank robbery 
ana that it is a felony and -- 

Q You were told that is a felony? 

A It is a felony. 

Q I know, but you, a trained, experienced 
detective were told that it is a felony. 

A No, no, I'm telling you that it is a felony. 

Q I know it is a felony I've studied. 

I'm just trying to clarify. 


Thank you. I'm interested in what you were 


I was given a description of the person, the 
defendants oc the persons in question. We discussed 
the bank robberies in question, February 25, February 25, 
I think it was, February 27, March 5, March 8th, and what- 
have-you. We discussed them. 
Q That was with the FBI agent? 
A FBI agents and members from our squad. 
THE COURT: And yours is the Major Case Squad? 
THE WITNESS: Yes. 
THE COURT: That means big cases? 
THE WITNESS: Heévy cases. 
THE COURT: Heavy cases. All right. 


Did this woman ask you "When am I supposed to 
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a bank"? 
No. 
Had she asked you that would you have been 
tell her right there and then? 
Yes. 
Which bank? 


There were attempts made cn February 25. 


There was another job done that same day. 


Q 


A 


A 


Yes? 

February 25. 

Were you shown photos for both these jobs? 
The description at that time. 

Fitced her perfectly; is that right? 
Fitted the defendant. 

THE COURT: Which defendant? 


THE WITNESS: Mrs. Green, speaking of Mrs. 


Isn't that the question you asked? 


MR. THAU: Yes, on February 25. 


The description fitted her perfectly; is 


The February 25 description says she was 


female, black, she was aoout 23, she was five feet five 


and about 139 pounds. 
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2 Q Was there anything particularly distinguishing 
3 about that description? 
4 A That is prior to the photos. The photos ] 
3 substantiate -- 
6 @) How many photos have you got? | 
: 7 A The photo that you have here -- there is the 
S one of Mrs. Green. | 
9 Q That is the only photo you have? 
10 A Of Mrs. Green. 
11 Q Yes. 
12 Pid you know at that time which of these jobs 
13 this photo depicts? 
14 A It was the First National City, but I don't 
15 recall which branch. There was two jobs at the First 
16 National City. 
7 Q The photo itself, looking at it, doesn't show | 
18 anybody near a teller, does it? 
19 A No. 
20 a) It doesn't show either or: of these defendants 
21 |] near a teller; right? 
= A No. It shows -- what the picture depicts is 
a 3 someone on line. 
4 Q That is right. 
5 A Approaching a teller's station. 
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2 2 You don't even see a teller's station; you 
' 
a don't know -- 

4 | A I say what it depicts. That is what you | 
5 asked. | 
6 Q You don't know from looking at the picture that 

‘ these people are at teller's stations. From all you 

. know they may be approaching a door; is that riaht? 

’ A Leaving a bank. 
10 i Q There is nothing about this photo that shows 

il there is a crime in progress as the photo is being taken; | 
12 | is that r.jsht? | 
13 A Repeat that, sir. | 
14 Q There is nothing about that photo which suggests | 
1s | that a crime is in progress as the photo is being taken? 

16 A It shows that the persons in question was at 

u | that )ocation. 

18 That is right. 

19 | You told us before that Mrs. Green was * 
20 person the law was lvuoking for. Those are the words 
21 } that you used “looking for." 
2 ! A We were looking for her or we were looking for 
3 the person in that photo. 
“A | THE COURT: Person or persons? 

3 | THE WITNESS: He is s,eaking of Mrs. Green I 
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mcs 
2 || believe now. It is persons. 


THE COURT: The female? 


4 THE WITNESS: The female in that photo. 


Q The black female, because there are countless 


® 
or t 
ee! ee 


females? 
7 A The black female with the rabbit type coat. 
8 Q Is that the little black coat, the rabbit coat 


co 


in the distance? 


10 |] A I'll show you if you like. 
1 | (a) Were you told that you were looking for tnem | 
12 | or were vou toid that if you should see both or eithe* one 
13 of them you should actually arrest them? 
| l4 A I wasn't told that. I knew to do that. | 

15 Q You knew to do that because the law was lo»king 
16 | for them; right? 
17 A Becasue crimes were committed and their 
18 descriptions were fitting to a crime. 
19 |] Q What personal knowledge had you that Debra 

o 20 ! Green had committed any of the crimes you told us about 

; 2] before? 

a | 

* 2 || MR. REILLY: << object, your Honor, to that as 

‘* 23 | being irrelevant on the issue of probable cause to arrest 
24 | for a felony that has beenc ommitted and for which the 
25 | witness has testified that she has case files and the 
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documents. 
MR. THAU: Your Honor, the case file -- 
THE COURT: Overruled. 

Q What personal knowledge did you have? 

A Personal knowledge is that a bank was robbed. 
The person fitting that description is on that photo which 
you iiave in your possession. 

Q Yes. 

A The person I saw on the street that day was 
the person on that photo, which is the person in this 
courtroom. 

Q Who told you, No. 1, which specific date this 
pheto depicts and that a specific person on that photo 


committed the crime? 


A I couldn't give you a name specifically. 


It was a member of our squad in conjunction with the FBI 
agents. 

Q With respect to the descriptions, would it be 
fair to say -- 

THE COURT: You ‘+ .idic*ted something on your 
direct examination, Detective Palmer about the defendants 
having been identified as Mr. and Mrs. Green and something 
zbout the source having been New Jersey. 


THE WITNESS: Yes, this was through Jersey in 
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contact with the FBI office. 

THE COURT: Was that where you got the inform- 
ation that Mrs. Green was a suspect in a bank robbery? 

THE WITNESS: “hat is where it was transferred 
on to me from the New Jersey aruthorities, from the FBI to 
our office. 


Q Is it fair to say that you were not instructed 


by anyone to arrest Debra Greew but you took it upon yourself 


to arrest her based on your knowledge that the law as 
looking for her; is that a fair statement? 
A No, sir. 

MR. REILLY: I object to Mr. Thau's constantly 
using the phrase "the law was looking for her." 

TIE COURT: Sustained. 

MR. THAU: The witness used the word “looking, 
we were looking for her." 

MR. REILLY: She said, “We were looking for 
2 person who committed a bank robbery, one of five." 


MR. THAU: I'm adopting the language of the 


THE COURT: If the officer can answer the ques- 
tion I will permit her to do so. 
THE WITNESS: Would you repeat the question? 


Q Do I take it that based on your knowledge that 
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the law was looking for Debra Green you took it upon your- 
self to arrest her when you saw her? 

A The law is me, if you wish to be so emphatic. 

Q That is right. 

A And based upon the investigation we were looking 
for Mrs. Green and Mr. Green. 

.@) No one had instructed you to arrest her, however, 
if you should come upon her; is that right? 

A I don't need instructions to effect an arrest, 


Counselor. 


Q Even though there was no arrest warrang and 


even though she wasn't committing a crime in your presence; 
is that right? 

A That is correct. 

Q In speaking about her fitting the description, 
at the time of her arrest she wasn't wearing a rabbit coat 
such as is in this picture? 

A That is right, no. 

18) Would you agree with me as you sit there that 
as you walk the streets of our city likely as not you 
will come across a woman who answered the description 
in the reports like every single block; right? 

A No. 


Q No young black women in their 20's? 
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That fits the description in that photo, no. 
The first thing you asked James Green after 
you detained him was whether he had anything on him; 
right? 
Right. 
The very first thing? 
That is the very first thing I asked him. 
And you elicited a statement from him in 
response to your question? 
A No, I was protecting myself. 
Q I am asking you whether you elicited a state- 
ment from him, that he said, "Yes, in my pocket"? 
A He answered the question. 
Q That is right. And you did not advise him -- 


THE COURT: At that point was he up against the 


THE WITNESS: He was against the wall, yes, 


against -- 


0 Literally and figuratively? 
A He was, Counselor, under -- 
Yes, I understand. | 
And Debra Green dropped her bag; is that right? | 


That is correct. 


Did either you or your partner seize the bag? 
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A Yes. 

Q So do I understand correctly that the principal 
purpose of a search of a defendant after you place him 
or her under arrest is to detect the presence of weapons 
to safeguard yourself? 

A That is correct. 

Q Who picked up the bag, you or your male 
partner? 

A I did. 

Did you draw your weapon? 


I had my weapon out when I encountered Mr. 


Did you have a chance to handcuff Mrs. Green 
before you took her to the station? 
A That is correct. 
Q And you still had her pocketbook in your 
possession? 
A Yes. 
Q Had procured a warrant for the search of 
her pocketbook? 
A NO. 
MR. REILLY: Objection. I assume that Mr. 
Thau read the case reports. He knows very well that that 


is not required, not a requirement. 
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Q I'm asking whether she did, not whether it 
is required? 

A I did not. 

Q There was no danger once you had seized the 
bag that she would retrieve a weapon from it and injure 
you and your partner? 

A That is true. 

Q Nevertheless, you took it upon yourself to 


search that bag? 


A No, sir. 

Q You didn't search the bag? 

A Not then, sir. 

Q That is right, you searched it at the police 
station? 

A That is correct, sir. 


MR. REILLY: I object, your Honor, as being 
irrelevant. The Supreme Court has held that a search 
incident to arrest is perfectly proper. 


MR. THAU: Yes, for a search incident to an 


arrest. It is designed to protect the officer from injury 


at the hands of a prisoner who may have a concealed 
weapon. You are dealing with a frail woman. 


THE COURT: It is not necessary to argue the 


point now, gentlemen. I'll deal with the matter when it 
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comes to a decision on the motion. 
Anything further, Mr. Thau? 
MR. THAU: Just very quickly, your Honor. 
Q | Did you empty her pocketbook, Debra's pocket- 
book? 
A In the station house, Counsel? 
0 Yes. 
A Yes, with her present. 
Q Did you retrieve any weapon from it? 
A No, sir. 
Q You seized nothing from it which was either 
proceeds of the robberies or a weapon of any sort? 
nN There was a note in the bag. 
Q That doesn't fit within the description of the 


proceeds, does it? 


THE COURT: I will take it that she did not 
obtain from the bag a weapon Or the proceeds of any 
robbery. 

Q And you went about reading every last bit of 
scrap of paper that may have been in that pocketbook? 


A Just maybe four or five pieces of little scrap 
paper. There was nothing in her bag but a scarf she 


had, a scarf, and that was at. 


Q And you opened every scrap of paper to see 
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what was written on all these crap papers? 


A That particular pée);er in question was not 
balled up. It was visible. It was open, an open piece 
of paper. 

Q Opened flat? 

A It was a piece of paper, but it wasn't balled 
up 

Q I understand that was opened flat so t’*t you 


could read it all as it was laying there on the table? 
A Yes, you could read it when it fell out on the 
table. I didn't go into the bag. i emptied the bag. 
MR. THAU: Thank you. 
CROSS FXAMINATION (Continued) 
BY MR. MITCHELL: 
Q Was it you or your brother officer that first 


searched Mr. Green? 


A Oh, my partner. ile went and got the weapon. 


He removed the weapon. 


Q He went over and he searched him; is that 
right? 

A lle removed the weapon, Counsel. 

Q Didn't he search him first, before he removed 


the weapon? 


THE COURT: Let's ask this: Did he pat him 
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Q Did he pat him down after he was up against 
the wall, your partner? 


He might have. 


Then did he say to him, he, not you, did he 


"Have you got a weapon"? 
No, sir. 

It was you who said it? 
That is correct. 

Q After your partner had patted him down? 

A I asked him as he was just against the wall 
that was the first question out of my mouth when we had 
them under control, Counsel, “Are you carrying anything?" 

He says, "Yes, in my" 

Q You mean your brother officer didn't search 
him first? Just answer that yes or no. If you 
don't remember, say so. 

"First" meaning what? 
MR. REILLY: Just try to calm down. I think 
there is no reason for that. 
THE WITNESS: Repeat the question, Counsel. 
THE COURT: Mr. Reporter, would you repeat the 
question. ; 


(Question read.) 
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Prior to me asking him was he carrying a 


Yes. 

No, I do not recall him -- he was <-- no, he 
lie was standing -- 

He didn't? 


No, not that I recall. 


Q You are positive of that, madam, or just 
guessing now? 
| 
A I'm not guessing. I can relive the incident. | 


Q Don't relive the incident, just answer. 


Let me put it in perspective. 


I asked the question “Are you carrying anything?" 


Answer my question? 


That is what I asked your defendant. He said, 


Would you please answer my question? 
Did your brother officer search Mr. Green before | 
you asked him the question? 
A No. 
Just yes or no. 
Not that I recall, no. 


Did your brot.ier officer take the gun from 
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Yes, sir. 
And who was watching the female? 
I was. 
In other words, you walked away? 
No, sir, they were standing parallel. 
Parallel, both of them against the wall? 
Yes, facing away from the street, facing the -- 
Both of them both against the wall? 
Yes, standing side by side. 
Had you retrieved the bag? 
Yes. 


Let me get this in sequence. two of them 


are up against the wall? 


A 


Y 


defendant; 


A 


Q 


A 


Q 


It is easier for me to enlighten you, but go 


You answer my questions. 
The two of them are up against the wall; right? 


That is correct. 


Does anybody do a body frisk of the male 


Just yes or no? 

I would say yes. 

Who body frisked him? 
My partner. 


Then your partner, having found nothing, 
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: a % 
asked him whether he had a gun? fy 
A I -- 
4 MR. REILLY: Objec. on to the form of that . 
5 questicn. 
5 
6 THE COURT: Let the witness explain. | @ 
| § 
- MR. REILLY: No foundation. | { 
| & 
¢ THE COURT: The witness can explain. | & 
| a4 
, 
9 A Are you ready, Counsel? | & 
10 Q They're up against the wall; right? 
11 A Yes. 
12 Q Your partner does a body frisk of James Green; 
13 is that correct? 
: 
14 A After I asked him -- 
15 Q I'm asking you? 
16 A He did conduct a superficial frisk. X 
17 Q Then did you ask him about the gun or was it 
12 before that? 
19 A Before that, Counselor. 
2 THE COUR’: 1.. other words, as I recall your 
21 testimony you approached the Greens and Mr. Green put up | 
3 
99 his hands? ‘ 


3 CO THE WITNESS: That is correct. 
THE COURT: And so far at that point no one, 


25 neither your partner nor yourself touched him? 
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THE WITNESS: That is correct. 
THE COURT: He was made to move over agains. the 
wall or the rail; is that correct? 
THE WITNESS: That is correct. 


THE COURT: 


Which came first, someone touching 


him or someone speaking to him? 

THE WITNESS: Someone speaking to him? 

THE COURT: Who spoke to him and, if so, what 
was said? 

THE WITNESS: I'll explain. As they moved 
against the wall Debra had dropped her bag. I seized 
her bag and moved her against the wall, ying with them 
to the wall. With my eyes on them -- they are not in 
handcuffs or anything at this point -- I'm retriving the 
bag. They are against the wall. His hands -- both 
their hands are up. I immediately ask, “Are you carrying 
anything?" 

He says, "Yes." 

I said, "Where?" 

lle said it was in the left side in his 
trousers. My partner pulled his jacket and removed a 
small weapon. 

Q Then did your partner frisk him? 


A He superficially reached here for Debra to 
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make sure she was not carrying anything. 

Q Did your partner frisk the male defendant 
after the gun was removed? 

A That is correct. 

MR. MITCHELL: That is all I wanted to know. 
I have no further questions. 

THE COURT: Any further questions? 

MR. THAU: No, your Honor, but may it be clear 
on stipulation that as to photograph H-25 it is of the 
March 5, First National City Banx incident? 

THE COURT: Is it not identical to an exhibit 
already received in evidence? 

MR. MITCHELL: It is a sequence later. 

THE COURT: It is a sequence later. 

MR. REILLY: That is correct, your Honor. 

THE COURT: Then that would be a sequence later 
than Hearing Exhibit -- 

MR. REILLY: I believe it is II-18, your Honor, 
a surveillance pho From the First National City Bank. 

THE COURT: Yes. Very well, so it is a 
sequence later than Hi-18. I have it. 

MR. Your Honor, also I would like the 
Court to incorporate sucn part of the evidence as was 


heard on the Wade issue as has a bearing on the suppression 
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and I am particularly saying that because you will 
recall regarding that particular incident the victim 
tell. was Miss Lily Yu who never identified my client and 
who said she was incapable of doing so. 

On my summation in this proceeding I think I 
will have very much to say on any probable cause, if any 
there was. 

THE COURT: Let me cut you short by stating 
that the photo in question was taken on March 5, 1976, 
about a week before the apprehension of a "boy and girl" 
who robbed that bank and under the circumstances, you 


can talk all you want, but I do want to make note that 


this photograph was taken during a bank robbery. True 


the teller in question could not recognize the male and 
female who perpetrated the robbery and could not identify 
them. I recognize that. At the same time we know 
a robbery took place at that bank at that time and a 
surveillance photograph was taken and I am dealing in 
this hearing with a probable cause which can be both direct 
and circumstantial proof. 

I'll hear from you later, but let's finish 


with this witness first. 
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EXAMINATION 


| BY MR. REILLY: 


Q Did you have a listing of the five banks that 
5 | were subject to the armed robbery? 
6 A Yes, I. did,. Stf. 
, a Q Are they in your case file that you have today? 
8 A Yes. 
9 |i MR. MITCHELL: We will state that they are in 
10 the case report. 
MR. REILLY: It is stipulated that the five 
12 | bank robberies are as included in 3526, including the 
13 First National City Bank, 40 West 57th Street, case 
14 ilo. 94, On the Major Case Squad docket. 
15 | No further questions, your ilonor. 
57 16 || | RECROSS EXAMINATION 
r?) 17 | BY MR. THAU: 
18 Q You had a list of banks other than the one 
19 depicted in photo H-25; rigit? 
20 A I had a list of all the banks for which the 
; 1 || persons -- 
ss 2% | Q But you had no photos other than II-25? 
3 CS A There were Other photos. 
24 | Q You had no photos other than H-25? 
95 A Than the one that was submitted to you today? 


\| 
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Yes. 
This (indicating). 
Did you have that in the car? 


I had this photo also. 


That photo doesn't depict Debra, does 
That has a lone photo. 
Of James? 
Of James. 
You had no other photos of Debra? 
I had that one. My partner might have. 
Q Might have? 
A Might have had another photo, because we 
carry out own. 
MR. THAU: Thank you. 
THE COURT: Anything further of Detective 
Palmer? 
MR. REILLY: No, your Honor. 


THE COURT: You are excused. Thank you 


(Witness excused.) 
MR. REILLY: The Government has no further 
witnesses on either of these hearings, your Honor. 


MR. MITCHELL: Just on the search itself of the 


defendant I would have the defendant James Green. 
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THE COURT: YX may call him now. 
Will there be any further evidence offered by 


either side? 


MR. THAU: Nothing, your Honor. 


JAMES HELV iN GB 22. .s a defendant, 
called as a witness in his own behalf, being first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. MITCHELL: 

@ Talk loud and slow so that I can hear you ‘ack 
here and in that way everybody will hear you. 
Tell me, Mr. Green, On March 12, 1976, some 
time before you were arrested, had you used any drugs? 
A Yes, I Fuve. 
9 About whet time had you used the drugs and 
what did you use? 

A Approximately 12, a quarter to 12, 12 o'clock 
and the drug that I used was heroin and cocaine together. 
Q How did you use the heroin and cocaine? 

A I mixed it together, then I shot it. In other 
words, I put it in my veins. 
Q In your vein? 


A In my vein. 
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Do you recall the time of your arrest? 

A Yes, I do. 

Q At that time were you under the influence of 
this combination of heroin and cocaine? 

A Yes, I was. 

Q And subsequent thereto do you recall being 
interviewed by an FBI agent, Mr. Roach, in the station 
house? 

A Yes, I was. 

@) At that time was there any discussion between 
you and Mr. Roach about you getting some sort of drugs 
or medical aid? 

A Yes. He told me, the Special Agent Roach 
told me that he knew that there is a lot of confusion 
between the officers in there keep coming after me, ask 
different questions, trying to make me confess to this 
and that. He told me that I wouldn't have to go through 
thet; that he would get me out of there if I would make 
a written statement to him. 

0 As a result of his saying that he would get 
you out of there, did you sign anything tor him? 

A Yes, I signed a particular thing for him to 
search this particular apartment where I told them that 


we had been staying. 
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In whose name was the apartment? 
The apartment was in my wife's name. 
time she was using the name Amecca Mohammed. 
It was in your wife's name? 
Yes. 
She was rented the apartment? 
Right. 
She was the one paid the rent for the 
apartment? 
A Yes. 
Q Did you ask for permission to have he 
search the apartment? 
No, I didn't. We has separate rooms. 
MR. MITCHELL: I have no further questions. 
MR. THAU: I haven't either, your Honor. 
EXAMINATION 
REILLY: 
How long had you been staying at the Monterey? 
Approximately three or four days, maybe a week. 
I don't know. Approximately -- I do know. I think it 
was three days, because we had paid for to stay there about 
a week. 
Q You say you had paid for about a week? 


Which I mean my wife. 
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You had provided some of the money? 

She took care of the business. 

THE COURT: Was she working at the time? 

THE WITNESS: No, she wasn't. 

What was the source of the funds that you had? 

I refuse to answer that question. 

Did you provide any funds to your wife to pay 
the bill? 
A I refuse to answer that question. 

Q Did there ever come a time when you were staying 
at this hotel that you went out by yourself and came back 
to nes room by yourself? 

A Yes, it has been. 

O Was there ever a time when you came back to the 
room when your wife wasn't there? 

A No, it wasn't. 

Q Did you have a key to the apartment? 

A Yes. 

Did you have a key when you wece arrested, at 


the time? 


No, I didn't. 


Did your wife have a key, to your knowledge? 


No, she didn't. 


Is this something that you checked at the desk? 
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Right, you leave the key there. 


Did you ever pick up the key during your stay 


I don't understand that question. 


8 Did you ever go to the desk and pick up the key 


and take it upstairs to open the door when you were staying 


at the Monterey Hotel? 
A Yes, I did. 
And the man behind the desk didn't ask you 
whether you had permission to have they key? 
A On one occasion he did. They said they 


had a lot of trouble in the hotel. He wasn't sure 


whether I was staying there or not, so he had to call my 
wife or he called another fellow that was working there 
4hat knew -- that had seen me and my wife together. 
Q How long had you been married? 
Approximately five years. 
Q Whatever money you had, did you share it with 
your wife during those five years? 
Yes, I do. 
Whatever she has, did she share it with you? 
Yes. 
Q After you were arrested did you stay in the 


car, as the detective reported, that you would do the 
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telking? 

A No, I didn't. 

Q Have you been conferring with your wife during 
the course of this hearing? 

OR. TUAU: I believe the sole purpose for 
which Mr. Mitchell put his client on was on the consent 
search. I may be mistaken. 

THE COURT: He can answer that yes or no, 
but I won't let him ask the next question, what they were 
talking about. 

Repeat the question. 

Q Have you been consulting with your wife during 
the course of this hearing? 

Pertaining to what? 

THE COURT: Just answer yes or no. I am not 
going to let him ask you what you were talking about. 

A No. 
THE COURT: You haven't talked to your wife 


durina the course of this hearing? 


} THE WITNESS: Not about this hearing. 


THE COURT: But you conferred, you talked to 


WITNESS: Yes, I have. 


COURT: I am not going to let it go any 
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further. | : 
Q You were arrested at 54th Street on Broadway? | q 
4 A Yes, I believe so. 
5 0 Where had you come from? 
6 ‘A We was coming from:-- I'm not too familiar with 
a the streets in New York. All I know, we was on Broaday 
8 and we were going to the apartment where we was staying. 
9 ) You had come from the Montery Hotel? ra 
i 
10 A No, we was going to the Montery. 
1] Q You were going to a different hotel? | | 
2 THE COURT: No, he was going to the apartment | 
13 where they were staying and which the court takes to be | 
14 the Montery Hotel on 94th Street. f 
15 Right? | 
16 THE WITNESS: Yes, sir. : f 
Ww Q Where were you coming from? 
18 A We was coming from 34th Street. 
19 Q) Was there a particular location that you had | F 
20 been visiting there? 
j 
21 | A to, we had just came from New Jersey. | 
= Q What time did you leave New Jersey? 
3 A I couldn't really say. 
2A Q Did you come by automobile or by bus? 
25 A By train. | 
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How far out in New Jersey was this? 
Newark. 
Did you walk up from Penn Station? 
Yes, we did. 


You were walking from 34th Street -7 to where 


you were eventually arrested; is that correct? 


A 

) 
described? 

A 
Penn Station 
Jersey and i 
took the fix 

Q 

A 

Q 

A 

Q 

A 

Qo 


location of 


Right. 


Where was it that you had this fix that you 


We had this in the course of our coming into 


‘ We had had it on us before we went to 

n Penn Station, that is where we approximately 
In Penn Station? 

In the Penn Station. 

Where in Penn Station? 

In the bathroom. 

You were alone? 

Yes. 

Did you go anywhere from the bathroom, 


the bathroom? Where did you go when 


the bathroom? 


A 


Straight outside. 


And you didn't have any trouble walking up 
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did you? 
No, I didn't. 


Q And you walked all the way from 34th Street to 


54th Street; is that correct? 

Yes 

Did there come a time when you were stopped 
by the police? 


A We wasn't exactly stopped. As this officer 


that was here on the stand before me testified, her brother 
officer came in the middle of the street behind -- a 
bus coming down this way and he was coming up this way, 
came directly at us, at my wife with a gun. Automatically 
she threw her pocketbook. This is why she threw the 
pocketbook. Both of us put our hands up in the air. 
lie searched me and -- 

Q Did you notice him right away? 


THE COURT: Let him finish. 


He searched me, didn't find anything on me, 
and then searched me again, asked me where was it, and I 
said, "It is right here on this side," and that was it. 


It wasn't the lady. She didn't have anything to say 


to me except when they put us in the car approximately 


two or three blocks, I said to them did I have any rights 


and the fellow, that is the officer says, "Oh, yes, you 
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a right to remain silent," and so forth, and trait is 
exactly wit I did. 
2 Do you have a clear recollection of exactly 
what went on from the first time the male officer approached 
you? 
A Yes. Right from the first time I seen him 


coming from behind the bus, I have a very clear recollection 


of that. 

Q You knew exactly what was going on? 

A > ‘n't know what was gOing on. I didn't 
know he was an officer. He didn't show *« no badge. 
All I saw was the gun whict yked to be a 33 or a 45. 


MR. REILLY: No furt! er questions, your 


Honor. 


MR. MITCHELL: No questions. 


MR. THAU: No questions. 
THE COURT: You may step down, Mr. Green. 
(Witness excused.) 
THE COURT: Now, do the defendants have any 
further witnesses they wish to call or any further evi- 
dence in connection with the suppression hearing? 
MR. THAU: Not Debra Green, your Honor. 


THE COURT: Mr. Mitchell? 


MR. MITCHELL: On the question of the legality 
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of the search, first of all, I would say that the Govern- 
ment has not established that the room was not the 
exclusive property of Dehra Crean who hadn't given per- 
mission. It is from the omission of the evidence that 
they could have gotten registration. We haven't 


got the burden at this time. The burden shifts to the 


Government. 


Second of ail, this is not a search. According| 


to Agent Roach who said to him, "Where is the money?" 
I'm primarily concerned with the money. I'm only 
concerned with the money." 

And he said, "We ahven't got it." And he 
said to him, "Can we search your apartment,” or words to 
that effect in order to make a search for the money? 

Then, again, there is a gap in the evidence. 
We don't know what the search was to cover. If they had 
gone for a search warrant, your Honor, they certainly 
co ldn't have searched for more than the money or possibly 
a weapon. They could not have known what was in the 
apartment. There was no informant, nobody telling them 
that, so when they went there and they took every bit of 
ciothing in the apartment, except what the other young 


people took, I think they made an excessive search and I 


think that your Honor should suppress the seizure of the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARF NEW YORK NY -- “91.1020 


4 


pie 
. 1 
‘aS octet 


Neto gts 


mcs 


items as against the defendant and also against Debra 


who didn't give permission. 

THE COURT: Do you wish to address yourself 
to the matter of probable cause? 

MR. MITCHELL: Wo, your Ilonor. At this 
moment I'm not going to raise the issuc of probable cause. 

THE COURT: Mr. Thau? 

MR. THAU: With respect to the house search, 
your Honor, I adopt the arguments just made by Mr. Mitchell 
and would add that this so-called consent was really 
secured in exchange for a promise. You recall that 
Agent Roach on cross-examination tried to work himself 
out of what he had inadvertent .y blurted out on direct, 
but my recollection of his direct testimony was that he 


said basically: 


The precinct was a circus. There were TV 
people around. There was confusion. There was 
ruckus. It was going to take a long time to process these 
defendants and that he, Roach, basically s#id to James 
Green: Look, you give me a written statement, I'll get 
you out of here quickly by taking you under the Federal 
wing, so tS speak. 

So it was in exchange for a promise, and I think} 


that it is axiomatic to say that in order for a statement 
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or the consent of any sort to be voluntary it has to be 
free of that sort of inducement. There are cases 
galore which show that the Courts look with disfavor upon 
the sort of bargain with a defendant that was concluied 
here: waive your rights and I'll do something for yeu. 

In addition, there was untoward ruse and 
deception involved here on the part of Roach. 

THE COURT: Let me ask the Government one 
question. 

MR. THAU: Surely. 

THE COURT: I assume they would intend to 
offer the coat with the long collar allegedly worn by 
Mir. Green. 


Does the Government intend to offer any article 


of clothing allegedly worn by the defendant Debra Green 


which either appears in a photograph or has been identified 
by one or another of the eyewitnesses? 

MR. REILLY: We would like to reserve the 
right to offer the handbag, large handbags and the tam, 
the type of large, floppy hat as has been described by 4 
number of witnesses. Obviously it isn't a critical item, 
but during the course of the trial it may well become. 

THE COURT: Perhaps we should defer on the 


determination of this until such time as the Government 
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firmly decides whether it wishes to offer any of this 
material. Then I could make a determination. It 
would seem at this point that the Government has not 
asserted positively that they intend to offer any of the 
clothing, and it may be that they will not, which obviously 
would obviate the need for any determination here. 

rf it _— be satisfactory to both Mr. 
Reilly and Mr. Thau and also to Mr. Mitchell, I would 
suqgest that I have now heard the evidence and if we get 
to a point where the Government wishes to offer any of the 
clothing, and I will say any of the clothing but I'm 
thinking specifically of Debra Green's clothing, they 
indicate that at the side bar outside of the presence 
the jury prior to making their offer and then I could 
on the matter. 


MR. THAU: Very good. 


In that event it goes without saying that 


Reilly will be barred from mentioning those items of 
clothing in his opening statement. 

TH™ COURT: I would ce.itainly think he would 
not mention the items of clothina in his opening statement 

MR. REILLY: Caution would dictate that. 

THE COURT: On the first occasion when he 


intends to offer any of them he will approach the side bar 
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and make his offer in the first instance outside the 
presence of the jury and then I could hear both counsel | 
further, if that would be agreeable to all three of you. J 
5 It might be the best way to handle this particular matter. 
6 MR. THAU: It 1S to. me. 
7 MR. MITCHELL: It 1s to me, your Honor. 
8 MR. REILLY: And me, your Wonor. 
9 MR. THAU: I would like to address myself to 
10 the search of Debra Green's pocketbook on the day of her 
1] arrest. 
12 THE COURT: Is it your intention to offer the 
13 note which was taken from Dekra Green's pocketbook? | 
14 MR. REILLY: Unquestionably. 
15 THE COURT: Then we will seal with that and 
16 that will be the final matter for this afternoon. 
17 MR. THAU: Very good. 
18 Your Honor, this arrest by *he New York City 
19 police officer or two city police officers has to be placed 
20 either on a warrant of arrest on Debra Green, on a search 
21 warrant for her person and effects, or based on the crime 
22 | committed in the officers's presence or, indeed, cn a 
23 felony committed by this defendant to that officer's | 
24 knowledge. Those are the various theories under which 
25 an officer can go into the effects, arrest the suspects 
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and go into that suspects effects, perhaps. 

What we are Wealing with is the testimony of 
this detective to the effect of having been supplied a 
picture, which we'll assume, for the moment, depicts these 
two defendants alonq with others. 

THE COURT: A picture taken in the bank. 

THAU: I understand that. 

COURT: At the time of the bank robbery. 

THAU: I'm getting to that. 

COURT: All right. 

THAU: I'm getting to that. A picture 
which has some 12 to 15 people on it, two of them allegedly 
of these two defendants. 

THE COURT: The male defendant having been 
identified as having been involved in other bank robberies. 
Assume for the moment your client was not. 

MR. THAU: That is right. 

THE COURT: Go ahead. 

‘MR. THAU: If your Honor looks at this picture 
you will see the perfect Indian file,the male in front, the 
woman behind and behind the woman another woman whom no 
one talks about who is presumably another customer waiting 
on line or doing business there legally. There is nothing 


i 


about the proximity of these two persons onthat picture 
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which even suggests that they know each other, much 
less that they are committing a crime together, nothing 
whatever. 

THE COURT: Isn't the trier of the fact 
permitted to draw reasonable inferences and if the infer- 
ences are unreasonable should they be rejected? it 
would appear certainly to the eye that the people walking, 
as you say “in Indian file" are in immediate proxity, one 


other, with the woman walking directly behind the 


MR. THAU: That is right. 

THE COURT: And I would suggest that the 
inference could be drawn that they are walking together. 

MR. THAU: For trial purposes, your Honor, 
but not for probable cause purposes. 


Let's look back at what this detective who 


just testified said about this probable cause she had 


as against Debra Green. She has a picture which your 
Honor is now holding, H-25. She has heard scuttlebutt - 
it is really nothing more than that, police scuttlebutt, 
as I understand it, that these two people are suspected 

of having pulled countless bank robberies. She knows 

of no warrant for the arrest of Debra Green. She has 


never spoken to an eyewitness who has said to her "This 
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woman on the picture, she is one of the two who robbed 
me." And in that connection, in that connection, since 
we are dealing with the Lily Yu bank robbery, I'll remind 
your Honor that Lily Yu never pointed to the female in 
this picture and said, "She is the one who robbed the 
bank. She couldn't tell, and that is why she is the 
only witness who took the stand in these prolonged heamas 
about whom Mr. Reilly has apprised the Court she will not 
he called upon to make an eyewitness identification. 

We are told that this picture occurred some 
time after or before a bank robbery. That is not 


sufficient to visit probable cause on this officer to 


rest this woman. Assuming that I had been waiting 


on line and I had been shown to be waiting on line in 


that particular area, would that confer on this woman a 

right to arrest me? Of course it wouldn't. It is as 

a result of that arrest, done without probable cause, 

she seized the bag and that she found its contents. 
Assuming arguendo -- I'm not conceding for 

the moment that the arrest was based on probable cause -- 

but assuming arguendo that it was hased on probable cause, 

principally a search incident to an arrest is for the 

protection of the officer. This female defendant, this 


frail female defendant was separated from her pocketbook 
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9 the moment she dropped it to the street. 


THE COURT: Do you suggest the pocketbook 


w 


should be given back to her unopened? 
- MR. THAU: No. If you are dealing with a 
F lawful arrest and the possibility that contraband may be 


- contained in a valise, a suitcase, a pckage of some sort, 
y } J 


Q and you have probable cause to believe that that container 


has contrakand you might apply for a warrant to search it. 


9 
| 

10 It may even be that you might have a right to look in it 
11 without a warrant. I'm not certain of that. But one 

| 

| 
12 thing is certain, that having opened this, if nothing 
13 immediately appears to be either drugs or contraband or a 
14 weapon, you don't run a general inventory exploration. 
15 THE COURT: Mr. Thau, you should know when a 
16 woman carries a handbag which is filled with various 
17 things you don't open it and look En TE, You take it 
oi ind you turn it upside down and you dump the contents on 
i9 a table, just as Detective Palmer did. At that point 
20 I suggest that anything could have come out of that 
21 handbag. In this case a note came out. I think that 
ba | 
29 the search as it was conducted was reasonable. But | 
™ | 
4 you may continue. 
4 MR. THAU: I think I'm done. I particularly 


press the lack of probable cause to detain that woman in 
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first place. I assure your Honor this is a motion 
most seriously, not pro forma. 
THE COURT: I know it is. 
MR. THAU: I see no basis for having arrested 
that woman at that point in the absence of a warrant, 
in the absence of this officer having spoken to some of 


the tellers, and particularly in view of the fact that 


Lily Yu was the only eyewitness to this robbery that I'm 


aware of and can't even .dentify the woman on that picture 
as the one who committed the robbery. I assure your 
Honor that had there been another young black woman 
standing in close proximity to James Green on that photo 
she would have arrested her as well. There is no doubt 
about it in my mind. 

THE COURT: If she were not with Mr. Green 
walking up Broadway on the 12th of March, 1976? 

MR. THAU: Assume that on that photo you had 
James Green in the middle and two young black people on 
either side of him. What would this officer have done if 
she had found in the company of one of them and, in the 


alternative, what she would have done had she found him 


in the company of the other. Based on the evidence 
she gave she would have arrested either one of these two 


girls. If there had been ten girls she would have 
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arrested all ten on the basis that they were in his 
general vicinity. 
THE COURT: Mr. Mitchell, do you want to be 
you join with your co-counsel? 


MR. MITCHELL: I join co-counsel's eloquent 


COURT: Very well. 
Mr. Reilly? 
MR. REILLY: My understanding was that Mr. 
Mitchell doesn't challenge the probable cause. 
MR. MITCHELL: I haven't, but I will join. 
THE COURT: He is joining only on the admission 
the note which might be considered by the jury at such 
client's fate is being decided. 
There is no motion before me now to suppress 
the seizure of the gun from Mr. Green on March 12, 1976; 
Mr. Mitchell? 
MR. MITCHELL: That is correct, your Honor. 
MR. THAU: I have no standing to move. 
Otherwise I would. 
THE COURT: You have no standing. 
MR. THAU: That i: what I'm saying. 


THE COURT: Let me just make something very 


to everyone: I have no motion to suppress the seizure) 
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of the gun presently before me. The only motion to 
suppress now pending is the motion to suppress the taking 
or the seizure of the note; is that correct? 
MR. THAU: That is correct. 
MR. MITCHELL: That is correct. 
MR. THAU: It is open during trial. 
THE COURT: That is the matter open for trial, 
the search of the apartment. I'm dealing only with the 
taking of the note. 
You may proceed, “ir. Reilly. 
MR. REILLY: The witness Nora Palmer incicated 
that the Major Case juad had files on each one of these 
bank robberies that the black male and ‘ male operating 
team had been implicated in, each ‘ne of them by 

bank tellers. They had a surveillance photograph, 

among others, which clearly showed an individual who bears 
Liking resemblance to the defendant here who Mrs. 

Palmer eventually saw walking down the street in the 

company of James Green, so that clearly there was probable 

cause for his arrest. The fact that Miss Lily Yu did 


not identify either Mr. Green or MNrs. Green is irrelevant. 


She established that there was a bank robbery and estab- 
lished generally it was by a male and female, young and 


black. 
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Also, it established that the alarm was 

sounded because of that bank robbery and there recorded 

in -- not living color, black and white, at least 


these two defendants, the same individuals who came walking 
up Broadway. She did not have that picture supplied 


by a bank of some of its customers waiting on line. 


It was a bank surveillance photoqraph taken during the com- 
mission of a robbery. 

The Government intends to present to this jury 
the same evidence and it expects that this jury will return 
a verdict beyond a reasonable “xubt of their guilt on that 
same evidence. 

llow could it possibly be argued that there 
was no probable cause there? 

MR. THAU: I think that to equate what the jury 
might -- what they do with probable cause on the day of 
arrest is engaging in a bit of srnhistry, with all respect 
to fir. Reilly. It is not ali that clear on the evidence 
we have heard these last two days that this photo, H-25, 
was taken during a robbery. 

I'll call to your Honor's attention that the 
physical way these people are shown on the photo suggests 
that they are waiting on line perhaps before reaching 


a teller and I'm not aware that the teller testified that 
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she set off the camera before these people reacher her. 
Quite the contrary, it is my recollection that she set off 
the alarm after the assailants reachea oer window and made 
threatening noises suggesting strongly that it is not her 
setting off the alarm and the cameras that caused this 
picture to he taken. 

So to say blithely that this photo was taken 
during the commission of the robbery is to speak rather 
loosely. Try as I might, there is no way for me to 
find that this woman, Mrs. Palmer, had probab-y cause to 
arrest my client. I just can't see it, and the jury 
r well convict my client, but if the jury convicts my 
client it will still not mean that Detective Palmer had 
probable cause. 

THE COURT: The Court finds that Detective 
Nora Palmer and her partner had probably cause to arrest 


Debra Green on March 12, 1976 after Detective Palmer 


recognized Mr. and Mrs. Green, who were walking together 


on broadway in the vicinity of 53rd to 54th Street in 
Manhattan from a First National City Bank 2 'rveillance 
photograph taken at the time of the commission of a robbery 
at the branch of that bank located at 40 West 57th Street 
in Wew York City on March 5, 1976, one week before the 


arrest. 
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It has been established that at or about the 
time that the surveillance photograph was taken there 
was a robbery at that bank which was perpetrated by a 
"boy and girl." 

The Court finds from the evidence adduced 
here that the photograph of the man and woman together at 
the bank at the time of the robbery provided probable 
cause sufficient to permit Detective Palmer and her 
partner to arrest Mrs. Green on March 12, 1976. 

The Court finds that the arrest was lawful 
and that the search of Debra Green's handbag was valid. 

The Court concludes that the seizure of the 
note Crom Mrs. Green, the note having come from er handbag, 
was proper. 

Accordingly, the moticn to suppress the note 
as having been illegally seized is denied. 

It is se ordered. 

Is there anything further? 

MR. THAU: That is all. 

MR. REILLY: No, your Honor. 

THE COURT: Very well, Court is adjourned. 

We will select the jury beginning at 10.a.m. 

tomorrow morning. 
MR. THAU: Thank you. 


(Trial adjourned until June 16, 1976, at 
19.90 o'clock a.m.) 
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(Case called) 


(A jury of twelve and three alternates was 


dv .y empaneled and sworn.) 

(In open court; jury present) 

THE COURT: Good afternoon, ladies and 
gentlemen. 

We are a trifle delayed in getting started 
because the matter, which was unrelated to this case, 
which I had to deal with after you left for lunch was 
longer than we anticipated. 

Let me, before we hear the opening statements, 
give you a general time table for the next day or two. 
We will proceed, we will take a very short break, I believe, 
during the coures of the afternoon, and today we will 
conclude at approximately 4:00 ora little thereafter 
because I have another matter which was set for that 
time. 

I anticipate that tomorrow we will begin at 
approximately 10:00 a.m. We will take one recess of 
about ten minutes in the morning and take a luncheon 
recess at about 1:00. We will resume at 2:00 and go to 
something in the neighborhood of 4:30 to 5:00 p.m. 

I try to get our jurors out so that they 


avoid the worst of the subway rush, but that is not always 
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possible. 


That will be our schedule. 


I might add that it is my practice not only 
to take a short break in the midmorning but the same in 
the midafternoon. 

The temperature in this courtroom is 
regulated. Tf, as you can see, wear a robe. I am 


scmetimes warmer than those of you who have bare shoulders. 


There are just one or two other things that 
I will mention to you. 

At any time, if you cannot hear what has 
been said, please raise your hand. I want to be sure 
that all of you both see and hear everything relative to 
the case, so if you have not hear something, if a witness 


drops his <r her voice or speaks softly and you can't 


hear something, just raise your hand and we will see to 


it that the answer is repeated. 


We will try to keep everyone comfortable. 


One last thing: I am sure none of you -- 
maybe one or two of you -- very fev of you have photographic 
minds or memories. I do not permit notes to be taken during 
a trial. 


I do indicate that, at the conclusion of the 
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require any testimony, if you will send out a note from 
your jury room, our court reporter takes down all the 
testimony and whatever portions of the testimony you feel 
are necessary can be repeated to you. 

In addition, when you go to your jury room, 


should you want any exhibit which is received in evidence, 


Please pay close attention to counsel and 
the witnesses. 

We will hear first from Mr. Reilly, and the 
defendants may, if they wish, present opening statements. 


MR. REILLY: Your Honor, gentlemen of the 


| 
| 
| 
if you will send out a note it will be sent in to you. 


defense bar, ladies and gentlemen of the jury: 
My name is Gorman Reilly. I am an Assistant 


United States Attorney in this district, and it is my 


3 


responsibility and it is my privilege, ladies and gentlemen, 


to present the Government's case to you. 


Seated at counsel table with me is Mr. Richard 
Miller. He is a law student working with our office, 
helping me on this case. 

This is a case of armed bark robbery. The 
evidence will show that these two defendants, James Melvin 


Green and Debra Fennell Green, a man and wife, walked into 


Sea nenas a 


three different banks in midtown Manhattan between the time 
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Pebruary 25 and March 8, ‘76, and in that short span of 
time committed three bank robberies. 

The unusual aspect of this case is the method 
of operation of the two bank robbers. 

In this instance we had a man and wife working 
together. In this instaice, in each case the woman 
appeared at the teller's cage, she showed a note, a holdup 
note, and standing close by her was her husband, Mr. Green, 
and if there was any trouble Mr. Green stepped forward, 


brandished a pistol, if necessary, and demanded that the 


money be turned over. 

On some occasions they were successful and on 
other occasions they were not. If the alarm went off, they 
immediately left the bank. 

That is the case in a nutshell. It is a very 


simple case and it should be a very short case. 


Since you were called to determine much more 
than that, I think you are entitled to some more details 
than that; however, the best place to do that, the only 
logical thing is the indictment which has been handed down 
by a grand jury sitting in this district. It is a 
five count indictment. | 


The first count charges an attempted bank robbery 
on February 25, 1976 at the Manufacturers Hanover Trust | 
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Company at 1185 Avenue of the Americas. That is on the 
corner of 47th Street and Sixth Avenue. 

The second count charges the defendants with 


using a gun, a dangerous weapon, to commit that bank 


robbery. 


Count 3 charges the second bank robbery in our 
case, and that is at the First National City Bank, now 
known to some of you as City Bank. At that time the branch 
at 40 West 57th Street, between Fifth and Sixth Avenues, 


was the object of an attempted holdup by these two 


Count 4 charges our third bank robbery, and 


defendants. | 


that is three days later on March 8, '76. The bank involved 
was the National Bank of North America at 515 Seventh 
Avenue, which I believe is on the corner of 38th Street 

or near 38th Street. 

Count 5 charges the use of a handgun in 
connection with the bank robbery at National Bank of North 
America. 

These are the parameters of the case. We 
charge five counts against each cf these defendants and 
three bank robberies. 

I do not ask you to make a finding that these 


defendants committed bank robberies or used a handgun in 
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2 connection with any bank robbery upon the basis of what 
3 I tell you. We intend to prove this case to you, the 
4 jury, through the use of evidence, and evidence is the 
5 only thing that matters in this case. 
6 We will present evidence in the form of eye- 
7 witness testimony, principally that of bank tellers who 
® were the victims of these holdup attempts and the actual 
9 holdup at the National Bank of North America. 
10 In addition, you will see bank surveillance 
1 camera photography and you will see these two defendants 
2 on camera at shortly after the bank robberies involved. 
13 | There will be other documents and there will 
M4 | be other circumstantial evidence which will powerfully 
“ incriminate these defendants and we are confident will 
16 lead you to believe beyond a reasonable doubt that they 
W7 are guilty as charged. 
B It should be obvicus, and I think it will soon 
be obvious to you from the testimony of thise bank tellers, 
that indeed there were bank robberies or attempted bank 
21 | robberies when they said do. [It is difficult to imagine 
2 | that a bank teller would make up something of that sort. 
= | 


So, the point that the defendants most likely 
will labor here is the identity of the bank robbers. 


THE COURT: Now, it is the function of an ope.ing statement 


| 
| 
| 
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to say what you intend to prove, not to rebut in advance 
what Mr. Reilly would do if he were a defense counsel. 

I think he is getting to that rapidly. 

MR. REILLY: That is correct. 

I am trying to focus on what I believe will 
be the main issue in this case that you are about to hear. 
Fortunately, this issue will be amply illuminated by the 
evidence in this record. 

As I say, you will hear the actual testimony 
of eyewitness tellers, some of w om will be able to 
identify these two defendants, and perhaps one will not be 
able to because of the speed involved. 

In addition, you will see the bank surveillance 
photography, and in addition there will be this circunm- 
stantial evidence which will i criminate and identify 
these two defendants as the individuals who walked into 
those three banks. 

During the course of the trial, you will hear 
a great deal about the burden of the Government in this 
case. The burden is a very heavy one. We must prove 


beyond a reasonable doubt the guilt of these two 


defendants. We recognize that that is a heavy burden, 


but we are confident that we will meet it. We are 


prepared to meet it. 
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2 All of us involved in this case have a great | : 
3 interest in seeing that these defendants are accorded a 
4 fair trial. This is what our system of government is 
5 based upon, particularly in this bicentennial year, a 
6 source of pride to us all. 
7 But I ask you to consider something else: 
8 | I ask you to consider the fact that the Government is 
9 also entitled to a fair trial. if we have proven to your 
10 staisfaction beyond a reasonable doubt that these bank : 
ll robberies ‘ook place, and that these two defendants 
2 indeed committed those bank robberies, or those attempted 
13 bank robberies, then a fair trial demands a verdict of | 
14 guilty. 
15 So long as you accord the defendants and the 
16 Government a fair trial, there is nothing else that we 
a can ask of you, because we will be satisfied that you have F 
18 | exercised your function and your duty in this case. 
I ask you to pay attention to the evidence, 
and I wish to add this one final warning: | 
21 Unfortunately you will not hear the entire | 
2 case through one witness or even several witnesses, and 
23 unfortunately, because of scheduling difficulties and 
uA other reasons, we will not be able to present in a very | 
Y 23 logical manner at all times the testimony which will describ 
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the bank robberies. 
For example, I am going to start off with my 
first witness, Miss Lily Uy, a bank teller at the First 


National City Bank, which is count 3 in this indictment. 


Then w¢ will return to Manufacturers Hanover 
Bank. 

But I ask you to pay close attention at all 
times and try to remember what one witness says in 


connection with what other witnesses say, because you 


must tie these matters together before you ultimately reach 
your determination. 

Thank you very much. 

THE COURT: Thank you. 

Mr. Mitchell. 

MR. MITCHELL: If your Honor pleases, Mr. 
Reilly, madam forelady and ladies and gentlemen of the 


jury: 


My client is Mr. Green and Mr. Green alone, 
and the reason I say that, as his Honor will tell you, is 
that guilt or innocence is individual. You have to 
consider the case of each defendart ser rately. 

The district attorney has told you that the 
defense will be one of mistaken identitv. I am not 


saying that the defense is essentially one of mistaken 
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identity. I am saying that for some reason these tellers 


have picked the wrong individual, and I hope to be able to 
convince you in each instance of each identification or 
| 


nonidentification that there is a possibility cf a 


mistake, based on the evidence itself or upon the lack of 


evidence. 

You will have to consider each bank robbery 
separately and merely not say: “Well, I'm going to 
jumble together. "ll take part of the first robbery 
and part of the second robbery and part of the third a 


robbery, and put them altogether, and therefore it would , 


make it easier." 


If on the first robbery you have a reasonable 
doubt under lis Honor's charge, you can't convict. 


And the same applies to the second robbery and the same 


ig REieh AY BA 525 


applies to the third robbery. 

So T say to you you hare to separate them 
and keep them apart. 

The district attorney has mentioned a similarity 4 


There may be a similarity in the robberies, but it does 


Suis 


not mean that it was perpetrated by my client, and I feel 


Sure when all of the evidence is in -- and you can't 


ee a eS 


make up your mind, draw any inferences or conclusio-s 


until all the evidence is in -- his Honor will tell you 
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2 you that -- I feel sure that when all the evidence is 
3 in you will bring in a verdict, if possible, that the 
4 defendant, Mr. Green, is not guilty of the tive counts 
5 charged. 
6 One other thing. ‘The district attorney has 
7 talked of an indictment with five counts. His Honor 
8 will tell you that the indictment is nothing but a piece 
9 of paper. You can't consider it as evidence. | 
10 What somebody has done in returning an 
11 indictment has got nothing to do with your deliberations. 
12 It is just a piece of paper with type on it and names. 
13 And I feel sure, as I have said before, when 
14 all the evidence is in you will have either a reasonable 
15 doubt or there will b» a doubt among some cf you, no doubt 
16 among others, but whatever it is I feel]. sure that you 
17 will render a fair and just verdict to my client, Mr. 
18 Green. 
19 THE COURT: Thank you. 
Mr. hau. | 
21 MR. THAU: Thank you,your Honor. 
2 If it please the Court, brothers of the bar of 
23 both sides, madam forelady, ladies and gentlemen: 
vy) | My name is Roland Thau. I have been assigned | 
25 by the Court to represent Debra Green, the filial 
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In two or perhaps three days the Court will 
place in the hands of twelve of you a truly awesome 
and, in a real sense, the sacramental, religious task 
of passing upon a fellow human being, of deciding whether 
beyond a reasonable dcubt, as your mind sees it, as your 
heart sees it, whether beyond a reasonable doubt Debra 
Green is guilty of any of the five counts with which she 
is charged; all of them perhaps. 

All of us have lived now for a loig time with 
cencepts such as a person at a criminal bar is presumed 
innocent; the burden of proof is always on the prosecution; 
a defendant need not prove her innocence, and other 
such sacred concepts, and we have learned them in school, 
at our mother's knee, we may have heard them at 4th of 
July speeches by politicians thumping the hustings -- 
ladies and gentlemen, these are just mere platitudes, 
these concepts, unless and until twelve people such as 
yourselves are ready to breathe life into these concepts 
in a courtroom which, in a real sense, is a temple of 
justice. And unless jurors havr the intestinal fortitude 
to do that, then these concepts mean nothing. 

Now, Mr. Reitly predicted that you would returi 


a verdict of conviction and Mr. Mitchell predicted or half 
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predicted that you would return a verdict of acquittal. 
I make no predictions, which doesn't mean at all that 
I suggest that my client is guilty. 
Debra Green has entered a plea of not guilty 


to this indictment. She could have done what perhaps 


95 percent of the defendants at the bar of this court do, 


which is to plead guilty. 

As a matter of law, the Court will advise you, 
when a defendant at the criminal bar enters a plea of not 
guilty, that defendant denies, denies every material 
allegation in the indictment. 

Mr. “Mitchell alluded to guilt or innocence 
being an individual thing. If I May elaborate on that 
a bit, as the Court will at some greater length, you will 
ultimately be asked basically to render ten verdicts, not 
five, because there are two defendants. 

Now, I quibble with Mr. Mitchell only in one 
small respect and that is that he told you that guilt 
or innocence is to be decided by you, and often jurors are 
told this even by judges, and I say that even when judges 
say it that is nonsense. 

A defendant is presumed innocent. That pre- 
Sumption envelops and accompanies that defendant until 


such time, if the time ever comes, when in the jury room, 
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after deliberations, it is your judgment that the proof 
adduced at trial so overcomes that presumtion that guilt 
has been proven. 

What am I saying indirectly? That you are 
never to debate over whether a defendant is innocent. 

MR. REILLY: I object to this. I think this 
is going beyond the scope of an opening. 

THE COURT: I think Mr. Thau has about finished 
this line of argument. I'm sure he will be moving on. 

MR. THAU: I will, ycur Honor. 

The presumption being there to begin with, 
that presumption remains with the defendant unless the 
prosecution has overcome it by sufficient proof. 

So your function is not to say: Well, is the 
defendant innocent? Let me hear argument here among or 


from the other jurors as to why the defendant is innocent. 


The question is: Is the defendant guilty? That is really 
the question. 
Now, be suse there are two defendants here, 
there are two lawyers here. It is the fitting and the prope : 
thing because sometimes invariably there may come into 


the picture a certain conflict of interest between two 


defendants, be they husband and wife or otherwise. 


I ask you to keep your critical senses but, 
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as you listen to this evidence, to withhold judgment 


and in two or three days to do justice. 
Thank you. 
THE COURT: You may proceed, Mr. Reilly. 
MR. REILLY: Your Honor, the Government 
calls as its first witness Miss Lily Yu. 
LILyY YU, called as a witnes: 
on behalf of the Government, being first duly 
sworn, testified as follows: 


THE COURT: Miss Yu, would you please keep 


your voice up so that the juror who is farthest from you 
will be able to hear your testimony? 
THE WITNESS: I will try my best. 

DIRECT EXAMINATION 
BY MR. REILLY: 

Q Where are you employed, Miss Yu? 

A I was employed at 40 West 57th Street, 
First Avenue, City Bank. 

Q What is your position there? 

A I was a teller. 

Q On March 5, 1976 were you employed as a teller 
at the First National City Bank? 

A Yes. 


Q At that branch? 
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A At the same branch. 
Q Did you have lunch that day? 


a Yes, I had lunch very early on that day at 


around 11:00. 


Q Sometime after lunch did anything unusual 
happen? 

A No, not until Starting before 2:00. 

Q What happened then: 

A Well, I just finished my customer, and I looked 


up and there is two black -- a man and a woman at my 


window. 


The man tried tc ask the girl to show me a note 
and say, "This is a stickup." 

And then right away I try to look for an alarm 
to push, and the boy said, "Don't push the alarm," 
and then I start to say, "I didn't," and the boy, he said 
to the girl, said, "She did it. Let's go," and they just 
turned away. 

MR. THAU: "She did it" or “she didn't"? 

THE WITNESS: "She did it. Let's go." 

Q Do you know how long a period of time passed 

between the time they first came to your station at the 
tellers‘ counter and when they left? 


A A couple of minutes. 
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2 Q During that period of time did you look at 


the male and the female? 


4 A I can't remember. I just saw the note right 
in front of face, almost right in front of my face. 


So, I didn't have enough time to look at the male and 


9 A Well, they both look very young to me and not 
10 too tall, and slim and short hair. 


| 
7 female. 
8 Q Tel] us just what you recall about the male. 


ll Q Can you tell us what color they were? 

12 A They are black, both black. 

13 Q Are you familiar with the bank surveillance 
14 camera at the Pirst National City Bank at 40 West 57th 

15 Street? 

16 A Yes. We have one right at the top, top right 
17 corner of the exit door. 


Q Where is that in relationship to where the 


tellers' counter is? 
A Well -- I beg pardon. I didn't get it. 
I'm sorry. 


Q Where is the camera positioned in relation to 


ee <eeeerse aeeeee C LLL LL E 


a I'm sorry. I don't know how to answer that. 


& FS BB S 8 & SS 


where your tellers’ counter was? 
THE COURT: Would you do this -- 
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THE WITNESS: Yes. 

THE COURT: -- would you assume that you are 
now in front of your tellers’ counter? 

THE WITNESS: Yes. 

THE COURT: Would you point out where the 
surveillance camera would be? 

THE WITNESS: Right over there in the corner. 
There is the exit door, and then the camera was on top 
of the right corner of the exit door. 

THE COURT: Does the camera face the teller's 
window or does it face the counter or does it face in 
ancther direction? 

THE WITNESS: It face the only bank of the 
tellers' windows, faces the tellers' windows. 

MR. THAU: May the record reflect when the 
witness was asked where the camera faced whether she 
pointed directly ahead of her? 

THE COURT: Let her point again. 

Assume that you are at your tellers' counter 
and this is your counter, just the way the witness stands. 
Would yor now point with your finger in the direction 
of the surveillance camera? 

THE WITNESS: The exit door is right about on 


that side and the camera was right-hand side of the top 
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corner of the exit door. 
THE COURT: The witness pointed in a direction 
not directly ahead of her, not to the side of her, but 
in between, to the right. 

Q Are you familiar with the layout of the First 
National City Bank branch at 40 West 57th Street? 

A Yes. 

MR. REILLY: I would like to mark as 
Government's Exhibit 1 a photograph. 

THE COURT: That will be l for identification. 

(Government's Exhibit No. 1 marked for 
‘hebeitiontion.. 

Q I am going to show, you Government's Exhibit l 
for identification, Miss Yu, and ask you, first of all, 
does that depict the layout of the First National City 
Bank branch where you work? 

A Yes. I work at the No. 4 window. 

Q Excuse me. 

Just tell me yes or no; does that depict -- 
Yes. 

-- the First National City Bank where you work? 
Yes. 

Do you recognize certain features? 


Yes. I recognize the background of the pi 
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everything there. 
MR. REILLY: I'm going to try to assist the 
jury in this regard, your Honor, if I might. 
THE COUR‘ Don't show it to the jury yet. 
MR. REILLY: All right. 
Q Where on the photograph is the tellers’ 
counter? 
A The tellers' counter is over here, right here 
(indicating). 
Q tretching across the top of the photograph? 
A Yes. 
Q Where in particular is station No. 4? 
A Right here (indicating). 
Q Pointing to the right-hand corner of the 
photograph? 
THE COURT: Top right-hand portion. 
Q Is that correct, Miss Yu? 
A Yes. 
Q Where is the door, the exit door, on that 
photograph, or where would it appear to be? 
A It would be somewhere in here on the bottom. 
MR. THAU: Since cnly the witness has seen 


the photo, may I suggest that since the photo may later 


be received in evidence that perhaps the witness be given 
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a pencil or some marking device with which she might 
mark the photo itself with respect to doors? 
MR. REILLY: We have a record of it. 
satisfied to proceed in this manner. 


THE COURT: Very well, you may. 


The witness has just indicated that the door of 


the bank is at the lower center of the photograph; is 
that correct? 
THE WITNESS: Yes. 
Q In the center of the photograph, are there 
pictured two individuals? 
MR. THAU: I object to a recital of what -- 
THE COURT: All right, please. 
Sustained as to form. 
Is there anyone pictured in the photograph? 
MR. MITCHELL: Objection, your Honor. 
I'm going to object to this. 
May we approach the side bar? 
THE COURT: No. 
The objection is sustained. 
Q Are you familiar with how the bank surveillance 
camera system works at your branch? 
A Yes. 


THE COURT: That is, how it worked on March 5, 
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Are you familiar with how it worked on that 


Yes. 
Q Can you tell us whether or not the bank's 
surveillance camera constantly takes pictures? 
A No, it wasn't. 
Q When did the bank surveillance camera take 
pictures? What would prompt it to do so? 
An When we push the alarm. 
Then what happens? 
Then the camera was start to take pictures. 
Not before? 
Not before. 
Only after? 
Only after. 


MR. REILLY: I have no further questions, your 


THAU: May we approach the bench, your 


THE COURT: Yes. 
(At the side bar) 
MR. THAU: Your Honor, do we take it that the 


Government will not be offering this photo? 
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MR. REILLY: We will be offering it through 
the FBI agent, or we will just offer it if you will 
stipulate that it was a photograph taken on that day. 

MR. THAU No, I'd rather not. 

MR. REILLY: We intend to offer it later on. 

THE COURT: Has it been established that 
the mechanism which turned on the surveillance camera 
was activated by this witness? 

MR. REILLY: It has been established that 
she pushed the alarm on that date. I'm going to have 
established -- I concede that on March 5, '76 the 
cameraman went to the bank, took the film out, handed it 
to the FBI, and that is it. 

MR. MITCHELL: She said pressing the alarm 
activates the camera. We have testimony at the preliminary 
hearing that the pressing of the alarm sometimes does not 
activate it. 

MR. REILLY: That is not true. Other witnesses 
said it didn't work. 

THE COURT: J think you may be confusing the 
testimcny of this witness regarding this branch with at 


least one other branch. 


| 
MR. MITCHELL: She can't honestly say that. She 


said it should work but it doesn't mean -- 
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THE COURT: If you want to inquire on cross- 
examination you may do so. Of course, you will do so at 
your peril, but I would suggest that there is a presumption 
that when a device is activated it works, and therefore 
it would be necessary to rebut that presumption, and I 
suggest that under the circumstances you may or may not 
choose to inquire on this. 

I'm not «sing to rule at this point, but at 
the moment I ‘ust want to be certain in my own mind whether 
the witness said she had pressed the alarm. Mr. Reilly's 
recollection is that she said she did. 

My reccllection further »*s the~ the pressing 
of the alarm would be what would activate this camera. 
Therefore, the Government has begun to lay a foundatior. 

They have evidence of ..cent and intend to 
introduce the photograph with that in mind. 

You may or may not want to inquire. 

MR. MITCHELL: One other question, while 
we are having the ground rules, because of the peculiar 
nature of teh testimony in this case: 

The dicv*ict attorney asked for a description 
of the people who held her up, and she gave it, but one 
item he left out, and I would like to ask that quescion 


without opening the door any further except to a 
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description. I would like to know whether she remembers 


what the male individual wore. 


THE COURT: You certainly have a right to ask 


the question. 
MR. MITCHELL: I don't want to open up any 
doors. 


MR. REILLY: You may open some doors. 


THE COURT: At this time I can't tell you what 


doors you would open. 


I would suggest, Mr. Mi’rhell, that since 


there has beer. no affirmative proof established, you might 
want to leave well enough alone. If you ask the question, 


what he was wearing at the time, knowing as you do that ther 


was a search made, and knowing tha” a coat was seized 
by the FBI, which I would suggest is similar to the coat 
worn by this individual, you may have very well opened 
something up. 

MR. MITCHELL: If I ca. get the document, I 
will show you my problem. 

THE COURT: Let me see it. 

(Pause) 

MR. MITCHELL: This is the tail end of the 
statement, Miss Yu's statement, “wearing a dark blue or 


black short leather jacket." 
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This obviously is not a short jacket, nor 


is it leather. I just want to ask her that. 


4 I'm not concerned, I'm not worried about 


the acimissibility of anything found in the house, because I 
6 | know that there was no leather jacket found in the house. 
7 | What I want to know, and I think I'm entitled 
8 | to protect the defendant if I ask, "Did you state to the 
9 FBI in describing the individual that he wore a dark blue 
10 | or short leather jacket?", and she Says, "Yes," that I 
ll don't open any doors. 
12 MR. REILLY: You open the door and go down 
13 point by point and on all those other items where she 
“ 14 correctly identifie? the defendant. 

; 15 THE COURT: You have every right in the world 
16 to ask the question which you propose to ask. 
17 At that point, if we have gotten her started 
18 on what the appearance of the male defendant was on the day 
19 in question, I will let Mr. Reilly inquire as to what else 

she remembers, because you are doing this to seek to 

21 | impeach her. He has a right at that point to ask her other 
2 questions which cover the same description given at the 
3 same time to rehabilitate her. 
%“ She has failed to identify the individuals 
25 in question at the moment. 
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I tell you now you have a perfect right to 

ask her what the people were wearing, and if you choose 
to get that in that she gave a prior statement to the 
FBI and that it was of a different description, I suggest 
that I will permit the Government to make inquiry about 
what else she told the FBI at that time. 


MR. MITCHELL: At that time only? 


description. 
MR. MITCHELL: Fine. 
(In open court) 
THE COURT: You may proceed, Mr. Mitchell. 
CROSS-EXAMINATION 
BY MR. MITCHELL: 
Q Miss Yu, I just have one question. 
mn the same day you were interviewed by an 
agent from the Federal Bureau of Investigation to whom you 
told the story you have just related; is that right? 
A Right. 
Q At that time you gave a description of the 
male individual; is that right? 


A Yes. 


THE COURT: Yes, at the time she gave the 


Q Do you recall that at that time when asked 


ae = ae a ae ae 


about the clothing of the male individual you said he was 
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wearing a dark blue or bla: shert leather jacket? 


A Yes. 
Q Was that correct? 
A I said so, but I can't remember what he wear, 


but that is what I remembered. 
Q At that time? 
A At that time. 
MR. MITCHELL: I have no further questions. 
CROSS-EXAMINATION 
BY MR. THAU: 
Q Miss Yu, I show you the picture you had a 
moment ago. 
Would you be good enough to write with this 
pen where the counter is on the photo? 
A That I worked at? 
Q Yes, that you worked at. 
THE COURT: Indicating the upper right-iand 


corner with an X. 


Q Ie:there anything else that Mr. Reilly asked 
you -- 
Wher wis the door? 
A Here (i: @tcaking). 


THE COURT: “new witness has written the word 


"door" in the Lower center of the photograph. 
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Q Miss Yu, with respect to the female you told 


us about, yuu were interviewed about the incidens by an 


‘S¢ agent on the very day of the incident; is that 
right? 

A Yes. 

Q At that time you gave a certain description 
of that female? 

A You want me to repeat that? 

Q I am asking you wrk.ether you did. 

A I did. 

Q And did you tell the FBI agent that she 
wore a short, dark jacke*? 

A Yes. 

Q Do you remember whether you told the agents 
whether that jacket was solid in its dark color or not? 

A Well, I tried to give my information as much 
as I remembered, but I'm not sure what kind of jacket 
they wear on that date. 

But one thing I remember, the sjirl was wearing 

a printed shirt. 

Q A printed shirt? 

A Yes. 

Q Did the woman say anything to you while she 


was at your counter?: 
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A I beg pardon? 
Q Did the woman say anything to you while she 
was at your cc iter? 
A No, they didn't speak anything. 


Only the boy said, “Don't push the alarm," 


and then -- the man oniy said, "Don't push the alarn, 


Miss." 
And the woman did not say a word? 
No. 
The woman never displayed a weapon, did she? 
I didn't see any. 
MR. THAU: Thank you. 
REDIRECT EXAMINATION 
RY MR. REILLY: 

Q Did you push the alarm? 

A I did. 

Q When you were looking at the male and the 
female opposite the counter, what portion of their bodies 
could you see? 

A Well, the counter is about -- you know, I'm 
short. I always stand up at the counter. I only can see 
the most pais of the customers above here (indicating) . 

THE COURT: Indicating the chest. The witness 


has taken her right hand and drawn it across her chest, 
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chest-high. 
Q Did you observe the male and the female as 
they ieft the counter from you? 
aL I don't think so. I can't remember, anyway. 
THE COURT: What, if anything, happened 
after the man said, "Let's go,” whatever he said? 
THE WITNESS: He just said, “She put” -- "She 
did it. Let's go.” 
I mean, he speak, he talked to the girl and 
said, "Let's go. She did it.” 
THE COURT: Then what happened? 
THE WITNESS: They turned away and left. 
They walked away. 
THE COURT: In which direction? 


THE WITNESS: To the door, front door, exit 


Q Do you recall whether there was anyone waiting 
on line behind these two individuals? 
A No. 
Q Do you recall -- 
MR. THAU: Is the answer that she doesn't recall 


or whether there was not? 


THE COURT: I don't know. I think we would 


have to find out. 
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Was anyone, to your recollection, waiting 
on line behind the man and woman? 
THE WITNESS: No. 

Q After they left, after the man and the 
female left your -- 

A Then some customer come to my window that was 
open and empty -- because we always have customer on 
lines. 

Q Did the FBI or other police agents come to the 
bank shortly after this attempted robbery? 

A Yes. They came about a couple of minutes 
later. First the policeman came first, and then the 
FBI people. 

Q And did they ask you to give them descriptions 
at that time of the male and female? 

A Yes. The policemen asked me to give them 


the description, and then after the FBI came and I also 


Q With respect to the female, do you remember 
telling the FBI agent about how old she was? 
A She was young, around twenty years. 


Q And do you remember telling the FSI agent how 


give them the description. | 
| 


much the female weighed? 


A Around 110. 
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Q Do you remember telling *e FBI agent the 
complexion of the female? 

A Yes. Dark; black, I mean. 

Q Do you remember telling the FBI agent the 
approximate height of the female? 

A I said around 5'3" to 5'5". 

Q With respect to the male, do you 
remember telling the FBI something about the age of the 
male? 


A Also young, around twenty. 


Q Do you remember telling the FBI the height 


of the male? 

A Same height as the woman; about the same height 
as the woman. 

Q Do you remember telling the FBI the weight 
of the male? 

A About 130 pounds. 

Q Do you remember telling the FBI about the 
male's hair? 

A A short cut, short hair. 

Q Do you remember telling the FBI about the male's 
complexion? 

A Yes; black. 


Q De you remember telling them whether it was 
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light black, dark black, medium or what? 
a I didn't specify. I just say black. 
MR. REILLY: No further questions. 
MR. MITCHELL: Just one moment, your Honor. 


(Pause) 


MR. THAU: I believe Mr. Mitchell has 
nothing. 
RECROSS-SXAMINATION 
BY MR. THAU: 


Q Before testifying at this trial, did you have 


a chance to review the typewritten reports made 


following the FBI's interview with you? 


A You want -- beg pardon? 

Q Before testifying here today, in the last 
week or so have you had a chance to examine and read th> 
reports of the interview conducted of you by the FBI? 


A No. 


Q You have never seen -- 

A You mean after I make it -- the FBI show me 
the report? 

Q Yes. Recently; in the last two cays or so. 

A No, no. 

Q I show you 3518 for identification and ask 


you whether in the last week or two, or perhaps today or 
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yesterday, whether you have been shown this and asked to 
read it, perhaps to refresh your recollection. 
A Just now, yes. 
Q You have been shown it? 
Just in the -- a couple of days ago. 


I read it before. 


Q A couple of days ago you we~2 shown the 


document I just showed you; is that right? 

A Yes. 

Q And that documerit contains, does it not, 
description that you gave on the day of the incident; 
is that right? 

A Yes. 

Q And when in answer to our questions here you 
told us again how you had described the boy and the girl, 


or the man and the woman, you were relying, were you not, 


at least in part, on what you had read in this report in 
the last day or two; isn’t that right? 
A No, this is what I'm -- i'm remembering. 
Q You remember saying that to the FBI? 
Yes. 
Did you ask to see those reports recently? 
No. 


They were just given to you? 
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3 | A Yes. | 
| & 
Ss 3 Q Mr. Reilly gave them to you? és, 
4 | A Yes. i 
5 | Q This was in his office? t 
6 | A No, it was here. : 
7 | Q I'm gorry -- | - 
8 A ‘Right here. | 
9 | Q Right here in the courtroom? 
10 | A Yes. 1 
ll | THE COURT: Would you speak louder in 1 
12 | response to the next question? | 
13 | Let me have it repeated, the last question 1 
14 | and answer back. 1 
15 | (Record read) 1 
16 MR. THAU: Thank you 1 
= MR. MITCHELL: No further questions. 1 
13 MR. REILLY: No further questions, your 1 
" Honor. 1 
2” THE COURT: Thank you, Miss Yu. 2 
21 | (Witness excused) 2 
2 | THE COURT: Call your next witness,Mr. Reilly. j 2 
23 MR. REILLY: The Government calls Mrs. y 
%4 | Charlene Churilia. 2 
25 | 2 
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CEURI EBSA; called 


as a witness on behalf of the Government, being 


first duly sworn, testified as follows: 


DIRECT EXAMINATION — 


BY MR. 


REILLY: 


Q 


A 


Miss Churilla, where are you e ployed? 


Manufacturers Hanover Trust at 1185 Avenue 


cf the Americas. 


ad 


Q 
A 


Q 


What cross street is that located at? 
47th Street. 

How long have you worked there? 

Two years. 

What is your present capacity? 
Teller. 


Directing your attention to February 25, 


were you employed as a teller then? 


A 


Q 


Yes, sir. 


On February 25, 1976, did anyone attempt to 


rob the Manufacturers Hanover Trust Company at your 


branch? 


0 +r, OD YF 


Yes, sir. 
Do you recall what time that was? 
Around 11:35. 


Had you gone to lunch yet? 
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A No. 
Q Can you tell us what happened? 
A It was a relatively slow day, and two people 


were on my line, and I went -- the woman and a man, and the 
woman had a note in her hand on a piece of paper and I went 
to take the paper. 
I couldn't -- she wouldn't give me the paper. 
I read the note and it said, "We have a 
gun. Give us fifties and twenties," at which point 
I pul*ed my alarm and closed my drawers, which locked. 
Q Did you .1ve any conversation with either of 
these two individuals? 
A Yes. I asked them if they had a hag for me 
to put the money in. 
I basically wanted to stall them a little bit. 
And the gentlemar of the two said, "No, just 
give it to her.” 
© Do you recall whether the gentleman was 


carrying anything at that time? 


7 Yes, he had a gun on the counter. 

: | 
ral Was he holding the gun? | 
A He was holding the gun in his hand with his 


left forearm on top of his hand. 
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at ali? 
A No. 


THE COURT: In which direction was the gun 


pointed? 
THE WITNESS: At me. 
What happened next? 
A | Since my drawers were locked, I wanted to 


inform them of what I was doing so they wouldn't think 
I was pulling something, sc I told them I was unlocking 
my drawers. 
He told me not to pull any buttons while I 
was down there. 
I opened up my second drawer and I was looking 
for a chance to duck, and he looked the other way and 
I ducked underneath my counter. 
Q Was that the last time you saw either the 
male or female? 
A Yes. 
Q How much time passed from when they first came 
to your counter and when you ducked? 
A Around three minutes. 
Q During thatperiod of time were you looking 
at the man and the woman? 


A Yes, I was. 
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Q Was there any obstruction between you and 
them? 
A No, sir. 
Q What were the conditions, the lighting 


conditions at the bank that day? 

A It was in the afternoon and it was light 
outside, and our curtains are thin, so it wasn't dark 
and gloomy or anything. 

We have overhead lights. 

Q What was the distance between you and the 
male and the female? 

A I'd say about, you know, < feet, just the 


counter space between us. 


Q Were you looking at them during that pericd 
of time? 

& Yes, sir. 

Q Can you describe the male and female? 

A You want me to describe them? 

Q Yes, as you recall them on that day. 

A In my report I said thet the man was ial 


5'9", Neqro, arcund 140, 150 pounds, close-cropped hair, 
not an Afro. He had on a cloth coat, a beigecus-prown 
color. 


Q Now, the female -- do you recall what she 
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looked like? 

A The female was roughly about 5'5"”, probably 
around 130 pounds, 120 pounds, and hair to here 
(indicating). 


THE COURT: Indicating the -- 


THE WITNESS: Collarbone. 
THE COURT: -=- coliarbone. 

A To the collarbone area, and she had a beret 
her head and a cloth coat, or possibly -- I might have 
said a leather coat at the time. But she had a coat on. 

Also Negrc. 

Do you see the male in the courtroom? 
Yes, I do. 

Would you please point him out? 

That gentleman at t @ second table. 
there are three gentlemen at the table. 
The black cane, second from the right. 
THE COURT: Indicating Mr. Green. 

And do you see the female in the courtroom? 
Yes. Yes, I do. 

Would you point her out? 

Sitting at the same table next to the 


THE COURT: Indicating Mrs. Green. 
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Q Are you familiar with how the cameras, the 
surveillance system in the Manufactu~ Hanover Trust 
Company ‘orks? 

A Well, when we activate the alarm, the camera 
is activated, and then it starts taking pictures. } 


Q Do you know whether or not the camera is 


ever taking pictures when there is no alarm that has been 


| 
| 
| 
| 
| 
9 sounded? 
10 A No, sir, it's not supposed to. 
ll | MR. REILLY: I would like t> mark this 
12 Government's Exhibits 2 and 3 for identification, two 
13 individual photographs. 
14 | (Government's Exhibits Nos. 2 and 3 marked 
15 for identification.) 
16 Q I am showixns you 2 and 3 for identification. 
17 I would iiks to ask you, first of all, whether 
18 that is a picture of yout branch of the Manufacturers 
Henover Trust Company. 
2 A Yes, sir. 
21 Q Do you recognize any of the individuals pictured 
22 in the photograph? 
> 2B | A Just the two -- just the two, just Mr. and 
a | Mrs. Green. 
25 ] Q And they are on the side of the counter facing 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


Pt 


ee 


A455 


memch Churilla-direct 44 


camera; is that correct? 


3 A No. 
Oh, yes, they are on the side tha. is toward 
yes, sir. 

6 Q Are they at the counter or away from the 

7 

8 


are leaving the counter. 
MR. THAU: I'd object to any further 


description of a document not in evidence. 


A >» 
ft : 
@ : 
; 
" 

i 
s 


counter? 
oa In one they are at the counter and one they 
| 
| 


a MR. REILLY: We offer the documents in 

is evidence, 2 and 3. 

14 MR. THAU: May we have a voir dire on that? 

ee | THE COURT: Yes, you may. 

16 MR. THAU: May we approach the side bar? 

W THE COURT: ‘Yes. 

18 Ll: think this might be a good opportunity, 

ladies and gentlemen, for yon to take a very short recess. 4 

2 I do it primarily for our reporter wh has 

21 been exceedingly busy today, and I'll ask you to take five | 

2 minutes and then we will continue until the conclusion. 

a Ladies and gentlemen, please do not discuss 

aA | the case among yourselves. Keep an open mind on all dike 

3 | of the case until it has been completed and given to you | 
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following my charge. 
(Recess) 


| 
(The jury left the courtroom.) 
(At the side bar) : 
THE COURT: Mr. Thau, a request was made for | 
a voir dire and we have now proceeded to the side bar. 
I would ask if either you or Mr. Mitchell would | 
like to conduct that voir dire? 
MR. THAU: Yes, we would. 
THE COURT: Very well, you may do so at this 
time. 
(In:open court; jury present) 
THE COURT: You may proceed with your voir 
dire, Mr. Thau. 
MR. THAU: Thank you, your Honor. 
VOIR DIRE EXAMINATION 


BY MR. THAU: 


Exhibits 2 and 3 for identification; is that right? 

A Yes, sir. 

Q Those phots depict a portion of the counter 
at your bank; is that right? 


A Yes. 


—— 


Q Do you recall whether the two persons who came 
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| to your counter left your counter before you ducked? 
A No, they didn't. 
4 | Q The photos show ou, we take it, are frames 
5 | from a continual series c” photos that were activated 
6 by your pushing the alarm; is that right? 
7 | A Yes, sir. 
8 | Q Have you ever had a chance to examine frames 
° | other than these .wo? 
10 A Not that I can recall. 
11 Q You never retrieved the film from the camera | 
R you activated, did you? 
A No, sir. 
u Q As a matter of fact, you never ever came into 
8 possession of that entire film? 
16 A No, sir. 
W Q Do you agree with me that you do not appear on 
these two photos? 
os A Right. 
Q The bank cr that portion of the ban... depicted 
21 on these phctos looked physically the same a month or two 
prior to this incident as it did the day of the incid at, 
Pebruary 25, didn't it? 
A Yes. 
Q You are shaking your head? 
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A Yes, sir. 

Q The reascn you have to speak while you are here 
is because of che reporter. 

o Yes. I'm sorry. 


Q So as to the physical appearance that 


portion of the bank looked the same a month or two after 


the incident as it had the day of the incident? 
A Probably. 
Q Right. 


In other words, the counters remained as they 


Right. 
And as they had been; right? 
A Yes, sir. 
Q Now, when for the first time did you see 
Exhibits 2 and 3 for identification? 
A You want the date? 
THE COURT: Approximately. 
Approximately. 
A I really -- I coulds.'t even give you a guess. 
Q Could you tell us with reference to the day of 
the incident or with ruference to any other event, 
birthday, Christmas? 


A All I know, it was a few weeks after the 
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Yes, sir. 

Q Have you any personal knowledge whether in 
the month preceding the incident you told us about, 
and the month succeeding it, anyone in that bank had 
occasion, for one reason or another, to trisyer off 
the camera you triggered off by your alarm? 

A As far as I know, no, but that is not my -~ 

Q You don't know? 

A That is not my realm.of knowledge. That is 
not my information to have. 


THE COURT: But as far as you know the answer 


THE WITNESS: No. 
Q Or, to put it another way, you don't know 
whether anyone did it? 
A If an alarm has been activated, if I wuld 
know? 
I don't know when it was done. 


Q Are you in charge of security? 


A We have monthly tests. We run on all sec arity 


things in the Sranch. 
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As far as a fluke, someone activating it 
or something like that, we would know because the police 


would come automatically if it wasn't done in a test. 


Q You have no recollection that the police came? 
A No, sir. 
Q When a test is run, are the police informed 


in advance not to respond? 
A Right. 

No, there is no customers left in the bank. 
It's just personnel that is left, and*they do a test on 
them. 

MR. THAU: Excuse me a moment. 

(Pause) 

MR. THAU: I’m through with the voir dire. 

I object to the introduction of those photos 
in that this witness is not the competent person, although 
she concededly has some knowledge oi what happens at 
that bank, but is not the expert who would now whether 
at other times cameras wee activated. 

She gives us the state of knowledge of a 
teller. 

In addition you are dealing with a chain 
of custody problem when you have frames from a camera 


from which film was removed by others, kept by others, 
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printed by others, and on that ground I would object to 
it, to its receipt in evidence. 

MR. MITCHELL: I have already objected to 
it on the chain of custody. 
THE COURT: Mr. Reilly. 
MR. REILLY: Your Honor, I would like to ask 
the witness just two more questions. 
THE COURT: You may. 
DIRECT EXAMINATION RESUMED 
BY MR. REILLY: 

Q Directing your attention to Exhibits 2 and 3, 
is that a fair representation of the teller station where 
you were working on February 25, 1976? 

A Yes. 

Q And in particular, where physically was your 
teller's station located along the counter? 

A I'm at the very first station, right next -- 

THE COURT: Looking at the photograpns, in what 
direction would the first station be? 

THE WITNESS: Right here. 

THE COURT: At the right side. 

Is that the corner of the teller's counter? 

Yes, sir. 


Purther, are there two individuals depicted in | 
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both of those exhibits? 4 
MR. MITCHELL: i object to that. That is not 
in evidence. 
THE COURT: I think she can answer if there 
are persons depicted on the photograph. 

A Yes, there is -- 

Q Is that a fair representation of the position 
at which the two +~*4up individuals were standing on the 
day of the attemp zd can: robbery? 

MR. MITCHEI". Objection. 

MR. T4AU: Objection, principally because 
the witness has already conceded that she doesn't appear cr 
it, and if she doesn't it's strongly sucgested that she 
couldn't see where these individuals were at the time these 
photos were taken. 

THE COURT: Let's take Exhibit 2 for iden- 
tification, the first photo. 

Q Is Exhibit 2 a fair representation of where the 
two individuals who attempted to hold you up were standing 


immediately before the time when you ducked behind the 


counter? 
a Yes, sir. 
Q Is that also true with respect to Exhibit 3 


on the right? 
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A That one I can't ell, recause they are 
leaving and I was ducked at that time, at that point. 


4 MR. MITCHELL: I'm going to object to their 


"leaving," your Honor. 


6 I'm objecting -- 

. MR. REILLY: If Mr. Mitchell would like to 

. examine the reocrd, he would probably come to the same 

. conclusion. 

0 THE COURT: He objects. 

ll The jury has heard the testimony. I «am going 
is to let it stand. 

8 The jury will recall that while the two 

“ persons were standing in front of the counter the teller 

5 ducked. 

16 As I recall it, Miss Churilla, when you came up 
a they were gone; is that correct? 

18 THE WITNE.S. jwhen I came back up I didn't even 
19 look, so I assume they were gone. 

20 THE COURT: Did you see them leaving? 

= THE WITNESS: No, sir. 

2 THE COURT: When you last saw them, where 

3 were <hey? ‘\ 
A THE WITNESS: They were standing at my counter. 
bed Q Finally, Miss Churilla, are the two individuals 
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pictured in Exhibits 2 and 3 the individuals who held 
you up on February 25, 1976? 

MR. MITCHELL: Objection. 

THE COURT: Do you recognize the individuals 
who are pictured in Exhibits 2 and 3? 

THE WITNESS: Yes, sir. 

Q How do you recognize them? 

A They look just like thw two people that were 
at my station. They ire the two people. 

MR. REILLY: ‘shank you very much. 
I new offer Government's Exhibits 2 and 3 
in evidence. 
MR. THAU: I have a further voir dire on the 
last questions, if I may. 
THE COURT: You may. 
VOIR DIRE EXAMIN:.TION 
BY MR. THAU: 

Q Looking at these two photos, you said of the 
female that the female depicted on that photo is the 
same one as the one who attempted to hold you up; is that 
right? 

A tes, vir. 

Q Do yeu. agree with me that this female, as 


shown on the pnoto, seems to be wearing -- 
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THE COURT: There ave two photos. I think 


you had better distinguish. 
Q -- both photos -- appears to be wearing a long, 


plaid designed coat? Would that be fair? 


| 
| 
A Yes, sir. 
Q Huge squares? | 
A Yes, sir. 
Q As a design? 
10 A Yes, sir. 
ll Q Do you recall being interviewea by the FBI 
12 either the day of the incident or the next day? 
13 A Yes, sir. 
14 Q And giving a description of the woman? Do 
5 you? | 
16 | A Yes. | 
17 | Q Would it be fair to say that on that occasion | 
18 which was right after the incident, you had a fresher 
recollection o* the incident than you have today? 
20 MR. MITCHELL: Your Honor -- 
21 A I don't know if I would say fresher or not. 
2 MR. MITCHELL: During the examination, may I | 
2B have the two photographs? | 
A THE COURT: Yes, of course. ) 
5 Q You don't know whether your recollection upon | 
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2 1 your initial interview was fresher than it is today? 
3 A I remember it pretty vividly now. 
4 | Q Ygu remember it vividly now? 
5 | A Yes, sir; — then. 
6 | Q And you remembered it vividly then? 
7 | A Yes, sir. | 
8 | Q And with your vivid recollection of what 
< | happened a few hours before you told the FBI agent what the 
10 | woman wore, did ois not, that she had a rust-brown leather 
ll | jacket; is that correct? 
LR A I didn't say “jacket.” 
1s | Q You didn't. 
14 | Did you have a chance recently to review 
15 | certain reports that were made by the FBI, reports 
16 | conducted of an interview of you of Pebruary 25? 
7 | A Will you say that all over again, please? | 
18 Q Were you shown a report dated February 25 
19 | of an FBI interview conducted of you? | 
20 | A (No response) 
ye Q You never did? 
~ A Not on February 25, no, sir. | 
23 Q Were you in fact interviewed February 25? 
“| A I was interviewed but I never saw the report. 
25 1 Q Did you see a report dated March 2 of your | 
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February 25 interview? 
A (No response) 
Q Let me put it another way. 


I show you 3504 for identification, a three- 


page document, anu ask you whether you have seen this 


recently? And you may flip through it if you like. 

A I never saw this report. 

Q You never did? 

A No, I saw another one, but not this one. 

Q Is it your testimony, Miss Churilla, that you 
mever told any FBI agent that the female wore a rust-brown 


leather jacket? 


A I didn't say that. 
Q Did you ever teli an FBI agent that? 
A Yes. 


I never said "jacket." I said she had on a 
rust-brown leather coat, but never jacket. 
Q Did you tell him whether that rust-brown 
coat was solid in color or had designs on it? 
A I wasn't paying attention to the coat. 
That is not what we are instructed to do. 
Q Never mind what your instructions are. 
MR. REILLY: Objection, your Honor. 


THE COURT: She answered she wasn't paying 
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2 | attention to the coat. That I will let stand. The 
3 | rest is stricken. 
4 : Q Nevertheless, you did make observation of 
5 | the clothing; is that right? 
6 | A Yes, sir. 
7 | | Q Do you and I agree that leather is generally 
8 of a shiny, smooth surface? 
3 | A Yes, sir. 
10 | Q Unlike cloth, which is porous and not shiny; 
| 
ll | is that right? | 
L | A Yes. | 
13 | Q Based on your recollection of these two 
14 | photos which you were holding a momert ago, would you 
15 | agree with me that the female depicted on those photos | 
16 | appears to be wearing not only a. plaid coat with huge 
17 | squares on it, but that the material seems to be cloth 
18 | rather than leather? 
| A It appears to be. 
2 AR. THAU: Your Honor, I object to the receipt 
| 
21 | in evidence of these two photos on the ground that the 
2 | contemporaneous description given »y this witness is at 
= | such variance -- : 
4 MR. REILLY: Objection. | | 
25 MR. THAU: -~ with what the photo -- | 
| | 
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2 THE COURT: No, you go right ahead. Make 
. _ your speech. | 
4 MR. THAU: I don't intend to make one. | 
S| THE COURT: You didn't intend to, but it is a 
6 speech. | 
7 | You object? 
. | MR. THACU: Yes. 
9 | THE COURT: Overruled. Received. 
10 MR. REILLY: Have you accepted 2 and 3? 
il THE COURT: Unless you want to add something. 
7 MR. REILLY: No. 
a THE COURT: I think an appropriate foundation 
" | was laid. 
5 MR. MITCHELL: Before you rule, may I have a 
" voir dire on this? 
= THE COURT: Yes. | 
18 The Court will withhold any ruling until the 
voir dire has been completed. Then I will consider the 
2 || matter at that time. 
21 | VOIR DIRE EXAMINATION 
= BY MR. MITCHELL: | 
~ Q Miss Churilla, at your station is there a | 
aA sort of a wall as you stand at the teller's cage to your 
% left? | 
| > 
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: A It's not a wall exactly. 
3 Q It's a partition? 
4 | rN It's a partition that has frosted glass 
5 part of the way up, and the rest down is wood or 
6 | something. 
7 | Q Where his Honor's dais,is at that point, that 
. would be the -- 
9 A If this was my counter, yes, sir, there is a 
10 wall here. 
ll | Q When the two individuals approached you, who 
“ | came first or did they come together? 
13 | A The first person I saw was the male. 
14 Q Where was he standing in relation to your 
5 | teller's cage? 
6 | A He was standing on -- there was one other 
7 | customer at my station. de was directly behind that 
18 ! person. | 
Q Where was the female? | 
2 A I didn't see her right away, but when I | 
21 | finished my customer -- you know, I must have been 
2 | looking down, putting my other transaction away. 
| 
= | When I looked up, at that point there were 
Pr) | two people. | 
3 | Q Where were they? In other words, using your -—- 
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a This is my corner at work. The male was 

standing here. The female was -:anding next to him here. | 

THE COURT: Indicating that the male was standing 
to the witness’ left, the female was standing to the | 
witness’ right. 

THE WITNESS: Yes. | 

THE COURT: But close together? 


THE WITNESS: Right next to each other. 


Q At that point who gave you the note? 
A The female. 
Q After thet, did you speak to the male or 


did the male speak to you? 
A I spoke to both of then. 
Q Both of them. 
Did the maie respond in any way? 
A Yes. 
Q At that point were you looking at the male 
when he was answering you? 
Ay Yes. 
MR. MITCHELL: Your Honor, that is the end of 
my voir dire. 
MR. REILLY: No further questions, your 
Honor. 


We offer 2 and 3 in evidence. 
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MR. MITCHELL: I make the same objection 


3 as co-counsel. 
4 | THE SCUF’.: Mr. Reilly, do you want to be | 
5 | heard on the objectica which has now been joined in 

6 | by Mr. Mitchell? 


| MR. REILLY: No, your Honor, other than to 


3 | say that the witness has identified the description of 

9 ! the bank, of the individuals, and also the procedure 

10 by which the camera is set off. 

ll | She has further testified to «7 knowledge 

~~ | the camera was never set off, and it would be something 

13 | that would come to her attention, other than that instance. | 

4 | THE COURT: I show you Government's Exhibits 2 

Fs) | and 3 for identification. I ask you to look at them and | 

16 * | tell me if those fairly represent the bank premises, 

7 | particularly the area in the vicinity of your teller's 

18 | window on February 25, 1976 at approximately 11:35 to | 

| 14840 a.m. | 

2 | THE WITNESS: Yes, sir. | 

21 | THE COURT: The objections are overruled. | 

2 | The exhibits are received. | 
xxx 2 | (Government's Exhibits Nos. 2 and 3 received 

4 | in evidence.) 

5 | MR. REILLY: No further questions, your Honor. 
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2 | THE COURT: Mr. Mitchell. | 
3 |  CROSS-EXAMINATION | 
4 BY MR. MITCHELL: | 
5 | Q Tell me, Miss Churilla, when the male | 
6 | individual was speaking to you, were you looking at his | 
7 | face? | 
8 | A Yes, sir. | 
? | Q When he spoke did he open his lips? | 
10 | A Well, it was said very fast. It was just a | 
ll | few words, so it was just kind of blurted out. 
2 Q Did you notice his teeth at any time? 
13 | A I don't remember. 
14 | Q Did you notice that any teeth were missing? 
15 | A I wasn't looking at his teeth. I'm sorry. 
16 | Q Did you notice his ears? 
7 | A Only that he had ears, tnat's all. | 
is | Q Were they close to his head at the time? 
Were they -- 
2 | A I wasn't looking at his ears. 
21 | Q You have given us a description that he had 
= short hair. 
23 | A Yes, sir. 
aA | Q Are there any other facial characteristics that | 
3 | you can recall? 
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2 | Pacial characteristics? | 
3 | Q Yes. | 
4 A I don't understand what you are asking me. | 
5 I'm sorry. 
5 Q Did he have any marks on his cheeks? 

7 A That in my police report I didn't report | 
| any. I couldn't remember any. | 
9 | THE COURT: You couldn't remember any? 
10 | THE WITNESS: No, sir. | 
11 | Q Did he have eyebrows at the time? | 
2 | A Yes. | 
13 | Q Were they thick or were they thin? | 
14 | A It happened so fast I really couldn't tell | 
| you. | 
16 Q You said you saw a gun? | 
17 | A Yes, sir. | 
18 Q Prom the moment that you saw the gun, were | 
9 | you looking at anything else but the gun? | 
20 | A Yes, sir. | 
21 | Q You were looking at him? | 
2 | A Yes, sir. 

23 Q Were you looking at the gun? 

%4 on I think I looked at it once. 

5 Q Tell me this: You saw him from his shoulders 
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2 | up, or from his chest up? | 
3 | A Yes. | 
‘ Q You described a beige cloth coat? 
ad | A Beigeous-brown cloth coat. 
6 | Q Was it one color? 
7 | A When I looked at it, that is what it looked 
° like to me. It was one color. 
. | Q Did you notice the collar on the coat? 
10 | A No. 
1 | Q Were you looking at the collar at all? Was | 
= | there anything distinguishing about the collar of the 
13 | coat? | 
4 | A Not that I remember. | 
5 Q Was it a fur collar? 
16 A I just told you, I don't remember. | 
a | MR. MITCHELL: I have no further questions. | 
8 CROSS-EXAMINATION | 
| BY MR. THAU: | 
| Q Miss Churilla, you did not take notice of the 
21 | woman until she came up to your station; is that right? | 
2 | A Yes, sir. 
3 Q Did she speak to you? 
n A Never said a word. | 
5 | Q Did you see her with a weapon? | 
1 
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Q Had the man spoken before you say the woman | 
showed you a note? 
A No. He didn't speak until I spoke to him. | 
Q You spoke to him? 
A Pirst. 
Q The words you spoke were addressed to both these 


| 
} 
| 
} 


sudden visitors; right? 


| 


A Yes. 

Q But she didn't respond to your words; is that 
right? 

A Yes, sir. 

Q Where did she have that note? | 

A In her right hand on the edge of the counter, 


on her side of the counter. 

Q Is it about at that time that you saw the 
gun? 

A No. No, it was after I read the note which 
said, as I said before, “We have a gun. Give us fifties 
and twenties." 

Obviously she didn't have a gun because the 
note was in her hand, the other hand I couldn't see. 

I looked at the man and it was at that point 
I saw the gun. 


Q Now, with respect to what that note said, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


> 


A477 
memch Churiila-cross 66 
are you testifying to it relying on your present 
recollection of what you saw ther, or are you selying on 
@& report that you have seen recently? 
B I don't understand. 
Q Did you read a report recently of an 


interview conducted of you in Pebruary? 


A Did I read a report? No, I haven't read any 
reports. 
Q Now, this woman, you gave a description of 


her to the FBI; right? 


A To the FBI? 

Q Yes. 

A Yes, sir. 

Q And respecting her hair, do you recall what you | 
told them? 

A Yes, sir. As I said earlier I recall her 


hair being to her collar line, collar bone area, and she 


had a beret on her head. 


Q Do you re ember saying that her hair was 
straightened? 

A As opposed to an Afro? 

Q Right. 

A Yes. 

Q Is it your present recollection that the hair 
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2 | was straightened? : 
3 A Yes, sir. 
4 | Q Do we take it that the hair was in fact 
5 | fallen to her collarbone area? 
6 | A As I remember it, I remember hair beyond the 
7 | beret. 
8 | Q You never gave up any money in this case? 
9 A No, sir. 
10 | Q Now, the woman was to your right and the male 
ll | was to your left; is that right? 
12 | A Not exactly. 
13 | The male waz to my left, the woman was to his 
14 | left, but they were right next to each other. 
6 She wasn't over here and he wasn't over there. 
16 | They were next to each other. 
17 | Q I understand. 
18 | And they were facing you -- she was to your ot 
19 | and he was to your left? 
20 A Yes. 
21 | Q He held the gun in his right hand; is that 
22 | correct? | 
23 A Yes, sir. | 
a“ || Q The gun was resting on top of the counter? | 
25 A His hand was resting on top of the counter. 


a 


| 
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direction of his companion who was standing to his left? 


A 
Q 
A 


Q 


speak to each other, rather than tc you? 


A 


Q 


> 


gone, I 


up? 


A 


customers were gone, and they said yes, and then I looked. 


Q 
A 
Q 
A 


Q 


for some three minutes? | 


A 
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Was the barrel in any way pointing in the 


No. 
Straight at you? 
Yes. 


Did you hear either one of these two persons 


No, sir. 

No one said, "Let's get out of here"? 

No, sir. I didn't hear it? 

When you straightened up again, they were 
suppose? 

1 didn't even look to see. 

There did come a time when you straightened 

Right, I did, but I asked someone else if the 


Then you stood up? 
Then I stood up. 


And you didn't see them again? 


No. 


You say that these two stood in front of you 


I would say yes. I mean, that is just a guess, 
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though, of time. I didn't stopwatch it or anything. 
I didn't time it. 
Q The note was shown you, you read it. 
That took Sout what -- ten, fifteen seconds, 
I suppose; right? 
A Yes. 
Well, except that I went to take the note 
from the womar.. She wouldn't give e the note, so 
then I could just pull it forward a little bit. 
I add on more time to that. 
Q There wasn't a lengthy tug-of-war over this 


piece of paper? 


A No. 

Q After that the gun was exhibited to you? 

A Right. 

Q Then you closed your drawer? 

A No, before -- as I was reading the note, I got 


to the point that said, "We have a gun.“ I slammed my 
drawers shut and I pulled the alarm at that point. 
Q And how soon after that did you duck under? 
A There was a couple of seconds transpired in 
there before I went down under. I had to unlock my 
drawers first before I went down. 


I asked them if it was okay if I unlocked my 
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2 drawers first. There was an exchange there. 
3 I'd say there was another minute and a half 
4 to two minutes there, easily. 
5 Q And this transpired after you set off the 
6 | alarm? j 
7 A Yes. | | 
8 | Q Do you know how many shots a second or how 
3 | many frames a second that surveillance camera takes? 
10 | A I have no idea. 
11 Q But it is clear, is it not, that Exhibits 2 
2 and 3 were taken after you had ducked under? 
13 A Yes, sir. i 
14 Q So that there exists, does there noi, or you 
15 assume there exists a good many frames taken before you 
16 | aucked under? 
17 | A I would assume so, yes. 
18 Q Have you ever seen any of those? 
| A No, sir. 
2 | MR. THAU: Thank you. 
21 | MR. MITCHELL: Your Honor, I just have one | 
| 
= | question. 
23 | FURTHER CROSS-EXAMINATION | 
2A | BY MR. MITCHELL: 
p25) | Q Miss Churilla, other than your conversations | 
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2 with the two people that you say held you up, after 
3 | you ducked down, ¢id you say anything to any other tellers | 
4 | about activating t alarm or anything? | 
5 | A No, not to any tellers, no. 
6 ] Q Did you say anything to anybody after you 
7 ducked down? 
8 ! A There is a girl that sits behind me at a desk, 
9 | and when I was -- she thought I had fallen off my chair, and 
10 | I was on the floor, and after, you know, some time passed by, 
ll | you know, seconds, a minute, I don't know, before I stood 
12 | up, I tried to say to her, "Are they still there?", without! | 
13 | velling it out, if they were still there. 
4 | I didn't want them to hear me, bui I in 
15 | effect wanted to ask her if they were still there, so I 
16 | could get up. 
Ww | Q Did you get an answer from her? 
18 | A N., she just pulled her alarm, and I assumed 
19 | they were ther , so I didn't get up. 
2 | Q She pulled her alarm? 
21 | A Yes. 
22 Q There are two alarms in the back, a siren 
2 and a regular? 
24 a There is no audible alarm at all. 
25 Q How many buttons are there to activate? | 


Vee es - 4 eG ee) 


Oh. oa 


| 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE | 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 | 


| 
A483 


I | memch Churilla-cross 72 | 

é | A For me? | 

3 | Q Yes. | 

4 A One. | 

5 MR. MITCHELL: I have no further questions. | 

6 MR. REILLY: Your Honor, we have nc further 

7 questions of this witness. 

6 THE COURT: Mr. Thau? 

9 MR. THAU: I'm sorry, your Honor, no further 

10 questions. 

ll | THE COURT: Very well. 

= You are excused, Miss Churilla. Thank you 

13 very much. | 

14 (Witness excused) | 

5 THE COURT: Let me see counsel at the side 

16 | bar. 

7 (At the side bar) | 

18 MR. REILLY: We have two witnesses. I really | 
was eager to have Miss Celinda Rivera called at least. | 

2 | She is a very nervous woman. She has been down here 

21 | three times. She expressed a great reluctance to come down | 

= | in any event. Mr. White, I think we might be able to forgo | 

= | his testimony. 

aA | MR. THAU: It is my view that Miss Rivera 

3 | couldn't see. In the absence of the jury, I now make a 
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2 | request for a visit to the scene for a reenactment to 

3 | see where she could see. 

4 | MR. REILLY: JF don't think Mr. Thau has 

5 | demonstrated in any significant way the geometry is such 

6 | as to require that. 

7 | MR. THAU: I don't have to prove beyond a 

8 | reasonable doubt that it can't be done. It's up to the 

3 Court's discretion. 4 
10 TEE COURT: Would you specify your application 

ll | a little more clearly? 

12 | What do you mean by visiting the scene? 

13 | MR. THAU: Having the witness Fivera reenact | 
|| herself at the scene. | 
5 | She said she was seated herself at that time 

16 | seeing from the vantage -- seeing whether she could observe | 
17 | the people standing at the counter from 6 feet away. 


8 | MR. REILLY: That is not a great distance. 
I think it's a matter of cross-examination. 


0 || THE COURT: I would suggest it is, also. 


21 | (Pause) 
2 | THE COURT: I have considered the time, and in 
23 view of the fact that there is another hearing scheduled 
¢ 24 at 4:00 o'clock in another criminal case, I think it 
a: 25 | would be inappropriate for us to start with the next witness. 


SOUTHERN UISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


10 


11 


xg F B B 


es —-_ jeer Be BH ee OS SEY FEO oS COU Se 


A485 
mcemch 74 

Therefore, I am going to excuse the jury 
at this time and I would like to speak to the Government's 
witnesses to assure them that when they come back tomorrow 
they will be taken first. 

Is that agreeable to you all? 

MR. REILLY: Yes. 

MR. THUA: It's agreeable to us. 

MR. MITCHELL: It's agreeable. 

(In open court) 

THE COURT: Ladies and gentlemen, as I indicated 
to you, I believe, I have another matter which is 
scheduled for 4:00 o'clock, and since we have completed 
the testimony of the last witness, I have conferred with 
counsel and we have all agreed that this would be an 
appropriate time for the case on trial to recess. 

The jury is directed to return. Please 
assemble in your jury room tomorrow morning at 10:00 a.m. 
I expect to proceed from 10:00 to approximately 1:00, 
and from 2:00 to something in the neichborhood of 4:30, 

a quarter to 5:00, possibly 5:00 o'clock at the outside, 


but I will try to have you avoid the evening rush tomorrow. 


Please do not discuss the case among yourselves | 


or with anyone else, either, around the courthouse, on your | 


way home, at home, or on your way back to the courthouse 
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tomorrow. 

Should you learn anything abovt this case 
from any source when you are outside the courtroom, 
I direct that you report the matter to me at once. 

Some one or another of the banks may be 
familiar to you. I direct that you not -~ I repeat -- 
that you not visit any bank mentioned in this case at any 
time during the trial without the prior express a-ithor- 
ization of the Court. 


Absent an express authorization, you are directed 


| 


not to visit any scene testified to in the case. 

Pinally, please keep an open mind on all facets | 
of the case until the case has been concluded and 
given to you following my charge. 

The jury is excused and directed to return 
tomorrow morning at 10:00 a.m. 


(Adjournment taken to June 17, 1976 at 


10:00 a.m.) 
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UNITED STATES OF AMERICA 
vs. 76 GB. Bit 


JAMES MELVIN GREEN and 
DEBRA FENNELL GREEN. 


New York, June 17, 1976; 
10.00 o'clock a.m. 


(Trial resumed.) 


THE COURT: Good morning everyone. 

Mr. Thau. 

MR. THAU: Your Honor, since we had not wna 
any grand jury transcripts from the Government on the 
first two witnesses it occurred to me that perhaps Mrs. 
Yu, who was the first witness, did not testify before the 
grand jury and, of course, I inquired of Mr. Reilly 
whether this was so and he tells me that is so and that 
it was hearsay testimony which resulted in Count 3 in the 
indictment. Apparentiy an agent offered whatever 
Mrs. Yu might have offered. Of course we haven't seen 
a transcript of that testimony. 

Since Mrs. Yu was unable to identify either one 
of these two defendants on trial, I can't for the lite of 


me understand what kind of evidence might have been 
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presented to the grand jurors justifying Count 3 here. 
I don't exactly know whether I'm stating it accurately now, 
but I think that Mr. Reilly told me: Well, it i. -iccure 
also which purports to show these defendants, and I asked 
him: Well, was the picture an exhibit before the grand 
jury? 

In any event, even if it was, what evidence 
was there that this picture showed these two defendants? 

It occurs to me that there may be a failure of proof before 
the grand jury concerning Count 3 certainly. I would like 
full disclosure on how these people or at least Mrs. Green 

came to be indicted on Count 3, since I can't understand it. 

If the Government does not make proper repre- 
sentations or sufficient ones I would ask your Honor to 
inspect the grand jury minutes and to see whether it would 
warrant a dismissal of that count. 

THE COURT: Mr. Reilly. 

MR. REILLY: Your Honor, the Government Opposes 
that motion. Mr. Thau is very wrong. Hearsay 
testimony is certainly allowed in the grand jury. 

THE COURT: Yes, the Costello case h 2en the 
law in this Circuit for a long time. 

MR. REILLY: I think if he stretches his 


imagination some I'm sure he would understand how con- 
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cievably the Government could present a sufficient case 

to establish probable cause in the grand jury. 
Purthermore, and finally, Mr. Thau is really 

engaging in a fishing expedition which this Court has 


traditionally discouraged with respect to grand jury 


minutes. 
MR. THAU: That is that heersay testimony is 
not allowed before a grand jury. I'm saying that even if 


hearsay is allowed, and I recognize that it is, I can't 
see how the grand jurors could possibly have been given 
probable cause to believe that Mrs. Green committed 
Ceznt 3 of this indictment, since the victim teller and 
the only witness from that bank couldn't identify her, so 
that even if the grand jurors had heard all the evidence 
that she gave to us firsthand, they heard it through the 
agent who testified in hearsay fashion that would not have 
justified the return of Count 3 in my judgment. 

The Court knows that a grand jury is very 
much in control of a prosecutor. I'm trying to fish when 
I ask your Honor to inspect the grand jury minutes. 
I think that it is understood that your Honor reads them 
in camera and doesn't reveal them to me and if that is a 
fishing expedition, then I don't understand the meaning of 


that term. 
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Perhaps what Mr. Reilly is saying i. that 
I want your Honor to go on a fishing expedition since your 
Honor would be reading the minutes and not me. 

THE COURT: Mr. Reilly, I don't think I can 
jv-t accept your rather generalized statement hat the 
grand jury minutes suffice. My first query to you is: 

4s Mr. Thay's motion made et this time, rather 
than before trial, timely? 

MR. REILLY: We would contend that it is not 
timely. Mr. Thau has been on notice as to the pendency of 
this indictment and the superseding indictment for at least 
a week before the trial started, so we contend it is net 
timely. 

Further, our representation is such that it 
is sufficient -- this Court and the Federal Courts in 
general discourage motions attacking the sufficiency of 
the evidence before the grand jury and in my experience in 
my review of the cases it is a very special case indeed 
when a defendant is allowed to have the judge examine in 
camera the minutes of the grand jury to make that deter- 
mination. Apparently it is a practice that is common 

in the State Courts, but it is not at all common in the 


Federal Courts. 


MR. THAU: With respect to whether this applica- | 
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tion is timely, the witness testified only yesterday, as 
I recall. This application goes to a jurisdictional 
defect. 

THE COURT: ‘You have known for a couple of days 
actually that Lily Yu was unabie to identify either 
defendant because she testified at a pretrial hearing on 
Monday of this week. It is now Thursday. Am I correct? 

MR. THAU: Yes. 

THE COURT: It might have been Tuesday that 
she testified, but it was a couple of days ago. 


MR. THAU: Your Honor, as I well know, we are 


not entit. generally to grand jury ‘utes at a preliminary | 


hearing and it is onlv ter her testimony given yesterday, 
her trial testimony, . .t it occurred to me that this lady 
had never testified before a grand jury. I had every 
reason to believe that this woman's appearan-e has resulted 
in Count 3 of the indictment. It meant that before a 
grand jury either she had offered proof against these 
defendants who she could not personally identify, or that 
an agent had done so on her behalf, and it is therefore 
only yesterday when I was not given the grand jury minutes 
that I realized that apparently she didn't even testify 
before the grand jury, and I think that this is a very 


well taken motion. 
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We just can't permit indictments to result 
from no proof at all. This is not a fishing expedition, 
especially -~ may I add this, your Honor: 

That Mr. Reilly was very careful in his opening 
statement to say to the jury that: 

The grenad juryors, people such as you are, 
returned this incictment against these defendants, suggesting 
to. these petit jurors that those grand jurors had heard 
sufficient proof to justify every point of this indictment. 

MR. REILLY: I merely told the jury that a 
grand jury returned an indictment. This is what they 
charged. 

Secondly, the whole issue of Lily Yu is a red 
herring because we all know, and Mr. Thau knows, that she 
couldn't identify the defendants, and whether her testimony 
was taken by hearsay or not by heawsay is totally irrele- 
vant. Obviously there are many ways, especially since 
there are known photographs of the defendant available and 
since there are photographs which Mr. Thau has seen in 
this trial concerning the Citibank case available there is 
no reason to suppose there was no probable cause. This is 


the same evidence we are going to present to this very jury 


here. 


MR. THAU: The fact that this woman cannot 
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2 identify these defendants here today or Monday does not 
3 mean that at some time in the past she did not identify 
4 them to a grand jury. This happens freauently. 
5 People identify someone at the scene of a crime. Shortly 
6 thereafter, when the trial comes, they have lost memory. | 
7 | THE COURT: As I would see it, the Government 
8 was required to establish four elements before the grand 
9 jury in order to obtain an indictment: 
10 First, at the time in question the bank involved 
1 || was a bank, the deposits of which were insured by the 
12 Federal Deposit Insurance Corporation. 
13 MR. MITCHELL: We will stipulate that. 
14 THE COURT: I would suggest that that is not in 
15 issue. 
16 MR. THAU: . stipulated it only for trial 
17 purposes, not for grand jury purposes. 
18 THE COURT: Was proof of that fact elicited 


before the grand jury. 

MR. REILLY: We do not intend to disclose minutes 
of the grand jury at this time. 

THE COURT: Very well, you then will show it to 


the Court. 


MR. RELLLY: Your Honor, we oppose that motion. 


"HE COURT: I will look at the minutes, Mr. 


Reilly. 
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MR. REILLY: Your Honor -- 
THE COURT: If the Government declines I'm 
prepared to act. 


MR. REILLY: We do not have the minutes at this 


time. 

THE COURT: All right, if you don't have then, 
that is another story. If you don't have them you are 
going to have to make a disclosure to me. If you want 


to make it in camera on the record and I'll seal the record, 
I'll do it that way. 


M>. THAU: Fine with me. 


MR. REILLY: We oppose it, but I will have the 
grand jury minutes down here by 2 o'clock. 

THE COURT: Very well. 

I note t: at Mr. Rubin has arrived. I suggest 
that we take his matter first and then proceed to the trial. 


Is that satisfactory? 


MR. THAU: It is, your Honor. 

(Recess.) 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 


I apologize for the late start this morning. We had 


another matter which was scheduled for 9.30 and we were not 


able to begin that matter until after 10. | 
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We will resume now with the Government's 
direct case. 
Mr. Reilly, call your next witness. 
MR. REILLY: The next witness is Celinda 
Rivera. 
efi i 8-D A RIVERA, called as a witness by 
the Government, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. REILLY: 
THE COURT: Please keep your voiced up so that 
all jurors can hear you as you testify. 
You may proceed, MR. Reilly. 


MR. REILLY: Thank you, your Honor. 


Q Mr. Rivera, where are you employed? 
A Manufacturers Hanover Trust Company. 
Q What location is that at? 

A 1185 Avenue of the Americas. 

Q How long have you been there? 

A That particular branch? 

Q Yes. 

A Two years. 

Q What is your position there? 
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| 


2 A Adjuster. 
3 | Q Were you at work on February 25, 1976? 
4 A Yes. 
5 | Q Do you recall whether there was an attempted 
6 bank robbery at your branch of the Manufacturers Hanover 
7 Trust Company on that date? 
8 A Yes. 
9 | Q Do you recall what time that w20k place? 
10 | A No, I don't recall the time. 
11 | Q Do you have any idea whether it was in the 
2 | morning or the afternoon? 
13 A I assume it was somewheres between 12 o'clock | 
14 | and -- 

i 
15 | Q Had you had your lunch yet? | 
16 | A No. 
| Q Where were you sitting at that time? 
18 | A At my desk. 

| Q Would you explain to the jury just where your 
20 desk is located? 
21 | A Right in back of the teller's counter. | 
2 | Q Will you say that again? | 
23 | A Right in back of the teller's counter. | 
a | Q Which way were you facing? | 
3 | A Towards the wall. | 
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Was that facing away from the teller's counter? 
Yes. 

Did there come a time when you turned around? 
Yes. 

What cid you see, if anything? 


As I turned around to pick up the telephone -- 


I had a call -- I noticed that the -- I saw that the teller, 


Churilla, was under her station. 


THE COURT: Would you describe what you actually 


saw at that point? 


THE WITNESS: I just looked at her. She was 


just kneeling down. When I saw her down I assumed 


there was a robbery. 


assumed. 


MR. MITCHELL: Objection. 


THE COURT: We'll strike what the witness 


You looked up? 
THE WITNESS: I noticed there was a robbery. 
MR. THAU: Objection. 


THE COURT: Yes, that is a conclusion. We'll 


strike that. 


You looked up and you saw something or somebody. 


Just tell us what your eyes saw. 


THE WITNESS: A male and a female. 
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2 | THE COURT: What, if anything, were they 
3 || doing? | 
4 MR. REILLY: May we have -- | 
5 THE COURT: Just relax for a moment, Miss eiiedier | 
| 
6 | We'll wait until you compose yourself. 
7 (Pause.) | 
~ | MR. REILLY: Your Honor, I respectfully request | 
9 | that we have a very short recess to help the witness to 
10 | compose herself. 
ll | THE COURT: Would you like a moment or two to | 
12 step into the back? 
| | 
13 | THE WITNESS: Yes. 
14 | THE COURT: Will you step off the witness stand | 
15 and you can go back into my robing room here. | 
16 | (The witness went into the robing room and 
17 | returned shortly thereafter.) 
xX 18 THE COURT: Mr. Reporter, would you read the 
| last question to Miss Rivera? 
20 | (Question read.) | 
21 | A I saw a male and a female. | 
oa) | Q Were they saying anything, Miss Rivera? | 
| A I saw the male with his hands on the counter 
“4 pounding up and down, saying, "Come on, Come on." 
95 | Q What did you do at that time? 
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2 | a I just stood still staring at him. He was 
| 
3 just staring at me and I stared at hin. Slowly, with my 
4 right hand, I tried to activate the alarm, and when I 
5 | pulled it I noticed that they both walked out. | 
6 | Q Did you have an opportunity to observe the | 
- female during that period of time? | 
| 
8 | A All I noticed was her eyes. | 
9 | Q How long a period of time passed between when | 
10 | you turned around when you pulled the alarm and they started | 
u to leave; how much time passed? | 
2 | A I don't recall. | 
13 | Q Do you have any estimate of whether it was a | 
14 | Matter of seconds or whether it was a matter of minutes? | 
5 | A I think it was a matter of minutes. | 
| 16 Q Do you see the male in the courtroom today? | 
: U A You are asking me if I see the man? | 
| | 
18 | Q Yes. | 
1s A Yes, I do. | 
20 Q Will you please pint him out and indicate where | 
91 you are pcinting to? | 
~ | A Straight ahead. 
xB Q Are you pointing -- 
. | THE COURT: What is he wearing today? | 
95 | THE WITNESS: A camel suit, looks like a brown 
! | 
! | 
| | 
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to 


tie with a beige shirt. 


8 THE COURT: Indicating the defendant James 
4 Green. | 
S THE WITNESS: Yes. | 
3 6 | Q You indicated that you had the opportunity to | 
7 observe the female. Do you see her here in the courtrvon 
today? 
’ A Yes, I do. | 
10 Q Would you point to her, please, and indicate 
u where you are pointing? 
2 A She's right next to the defendant (indicating). | 
3 | THE COURT: Indicating Mrs. Green. | 
“ MR. REILLY: I have no further questions, your 
6 Honor. 
6 CROSS EXAMINATION | 
7 BY MR. MITCHELL: | 
18 Q Miss Rivera, when you saw your teller crouch 


down behind the counter, did she say anything? 


| 
2 | A Ne. 


21 Q Never said anything at any time? | 
2 A If she did, I didn't hear a thing. | 
3 Q Did you notice the position of the two 

ad individuals that were standing, as you say, at the teller's | 
s counter? How were they standing? 
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| 
A They were close to each other. | 

Q Assuming that your left hand is that wall that 


goes up a little bit in the bank where the teller's 
position is -- No. 1, do you recall that little partition 


or wall that goes up a bit? 


A At the side, yes. 

Q In relation to that, where was the female 
standing? 

A Where the partition is. Well, looking «his 


way he was this side and she was at the opposite side. 

THE C“URT: Indicating that the man was on the 
left as the teller would ‘face out and the woman on the 
right; is that correct? | 


THE WITNESS: Yes. 


Q Could you say what the man was wearing? 

A What he was wearing? | 
Q What he was wearing. | 
A I don't know if it was a jacket or a shirt, but | 


tt was dark, maybe brownish, sort of like a brownish color. 
Q How much of him could you see from where you 
were sitting? 
A This part over here. 
MR. REILLY: Indicating just below the shoulders 


and up. 
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Q Was he just wearing a shirt or was he wearing 


a shirt and a jacket? 


A I didn't notice if he had a shirt anc a jacket. 

Q About how far were you from the man in feet? 

A Maybe from here to over where that little box 
is. I really don't know these things in feet. 


THE COURT: Would you say about 15 feet? 

THE WITNESS: Right over here where that little 
thing is on the table, the paper or whatever that thing is. 

MR. REILLY: Is that about six to eight feet? 
Will that be stipulated? 

MR. MITCHELL: Six to eight feet. 

THE COURT: Verv well, gentlemen. 

Q Did he have his head up and was he talking to 


7 


you or was he talking to the teller? 


XM He was talking to the teller. 

Q Did he have his head down? 

A No. 

Q Did you see him as he walked away? 

A Yes. 

Q Did you get a better view of him as he walked 


away than -- 


A No. 


Q Could you see the back of his shoulders as he 
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2 | walked away? 
3 i A No. 
4 Q Did you notice anything about his feel from 
5 | where you were seated? 
6 | A No. 
7 | Q Did you notice whether he had a fur collar on 
8 | the jacket? 
a | A I know for a fact he didn't have no fur 
10 | collar. 
ll | Q He didn't have any fur collar? 
2 | A No. | 
| . | 
13 | Q You are positive of that? | 
14 | A Positive and sure. | 
5 | MR. MITCHELL: I have no further questions. | 
16 | CROSS EXAMINATION | 
7 | BY MR. THAU: 
18 | Q Miss Rivera, you were seated behind your teller; 
| is that right? 
| A Yes. 
21 Q And your position was facing the wall away from | 
2 the customers; is that right? 
23 | A Yes. 
24 Q And is the floor behind the counter level with 
25 ! the floor in front of the counter? 
| SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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| 
2 A Yes. 

| 
3 Q And about how high is that counter? 
4 A I don't know. | 
5 Q Have you ever stood up against it? 
5 A Yes. 
7 Q Could you estimate for us how high it is either 
8 in terms of feet -- 
9 A Are you referring to the outside or inside 
10 part? 
ll Q The topmost part of the counter. Let me 
12 withdraw that. | 
13 Do I understand about that counter that on the 
14 teller's side there is a lower area on which the teller 
15 works and on the customer's side it is slightly higher; 
16 is that right? 
17 A Right. 
18 Q So that there is something about waist level for 
19 the teller to work on; is that right? 
20 | A Yes. 
21 Q And then from in front of the teller there is 
2 a higher wall on top of which the teller transacts business 
23 with customers? 
2A A Yes. 
25 Q I'm interested in the height of that wall that 
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2 faces a customer as he is dealing with the teller? 
3 | A At the time I had heels on and when I stood 
4 | up it was around up to here where my neck is, some place 
5 | around here (indicating). 
6 | Q Indicating right at the bottom of the neck. 
7 | Could you stand up, please? 
8 How tall are you, Miss Rivera? 
9 ! A Five feet two. 
| 
10 | THE COURT: I would note for the record that 
ll ! the witness is wearing heels. 
a a MR. THAU: With the Court's permission, might 
13 | we have Miss Rivera stand next to your bench to see whether 
14 | your bench approximates the situation? 
THE COURT: Yes. 
16 | Q Would that be about the height, to your 
17 | neck? 
18 | A I assume, yes. 
| Q Would you resume your seat, please? 
20 So that the height of the counter in the bank 
21 | as a customer faces it is just about the height of his 
2 | Honor's bench as I am next to it; right? 
3 | A Right. 
4 | Q You heard a telephone ring and you were about 
3 to answer it when you saw Miss Churilla under her counter; 
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is that right? 

A Yes. 

Q And that is the first thing that attracted 
your atcention? 

A Yes. 

Q Did she say anything to you? 

A No. 

Q Did she have her face to you or her back to you? 

A Her face to me. 

Q Her face to you. And she was crawling under 
the desk? 

A Yes. 

Q Did you have a good view of her face at the 
time? 

A Excuse me? 

Q Did you have a good view cf Miss Churilla's 
face? 

A Yes. 

Q Was it dark there under the counter? 

a No. 

Q Did you go to her assistance? 

A No. 

Q Perhaps she tripped; perhaps she fainted? 

A No. 
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2 Q You were still seated at your desk? 
3 || A I was standing up. 
4 | Q You were standing up at that point? 
5 | A At that point when I answered the phone I was 
6 || standing up. | 
i Q When you were standing up were the two persons 
8 \ at the counter still in front of the counter? 
9 A Yes, that is when I noticed them for the first 
10 time. 
ll | Q When you were standing up? 
L A Right. 
13 Q Did you testify before the grand jury in this 
14 proceeding? 
15 A Yes. 
16 MR. THAU: I ask for the minutes of her testi- 
17 | mony . 
18 | MR. REILLY: I think the witness is not as 
familiar as Mr. Thau with court parlance. Her under- 
| standing of grand jury may not be the same as Mr. Thau's. 
MR. THAU: I'll find ovt. 
= | Q Miss Rivera, the grand jury is a body 23 people | 
23 before whom people testify, witnesses testify. There is | 
m | no judge. There is just a prosecutor there. Did you | 
a) | testify before such a body? | 
| 
| 
| 
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A There is no judge -- what? 
THE COURT: There is no judge there. There is 


something in the neighborhood of 20 men and women there. 


Did you testify before such a group? 


THE WITNESS: No, I don't think so. 
Q You are not certain? 


A No. 


THE COURT: The witness' answer is "No", and 
the U. S. Attorney, I'm sure, can make a representation, 
if you wish. 

MR. THAU: I believe her. I'm sort of testing 
this witness' recollection. 

MR. REILLY: He is testing her understanding 
of legal terms. 

THE COURT: It will be up to the jury. 

Please, gentlemen, ask your questions and the 
witness will, I know, do her best to answer them. 

Q Mr. Rivera, do you remember testifying in a 
proceeding recently, a pretrial proceeding, where there 


was no jury a few days ago; 


do you remember that? | 
THE COURT: In this courtroom. 


A Now you are being clear. Yes. 


Q If at any time I'm not clear, please tell me. | 


If you don't understand or you would like me to rephrase 
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2 or repeat a question, please tell me. | 
3 Q Do you remember testifying at that time that 
4 | you made your observations of these two visitors on the 
5 other side of the counter sitting down and that it is not 
6 | until they left the area that you stcod up and continued 
‘ to look at them as they were leaving the bank floor? | 
. A No. 
° Q You deny having said that? 
10 A Yes, I deny having said that. I noticed those 
il | two people when I was standing up, not when I was seated, 
2 because when I was seated I was facing the wall. | 
1B MR. THAU: Your Honor, might the tapes of the 
4 | pretrial proceedings be secured before Miss Rivera leaves 
15 the stand? 
16 THE COURT: You could have requested them. 
W | There are no tapes. 
18 MR. THAU: I mean the stenographic tapes. 
THE COURT: The rinutes. 

If the reporter could locate them I would permit | 
21 | him to step to the side bar with you and read them to you. 
2 Is that what you wish? 
= MR. THAU: Yes: 
m THE COURT: Mr. Reporter, do you have them? | 
3 (THe reporter indicates to me that he doesn't 
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2 | have the material. 

3 | MR. THAU: Perhaps they can be secured during 

. | the luich hour. 

5 MR. REILLY: I will object to this. 

6 | THE COURT: Your recollection will have to 

7 govern.at this point, sir. You don't have the transcript. | 

8 | MR. THAU: I can’t testify at this proceeding. 

9 | THE COURT: You are going to have to ask your 
10 | questions. 
ll | Q It is your present assertion, Miss Rivera, that 
2 | never in this courtroom did you say -- a few days ago -- 
13 | that the observations you made of the male and female | 
14 || Standing on the other side of the counter were made by | 
15 | you when you were sitting down; you never said that? 
16 A Sitting down? No, unless I misunderstood 
17 | you when you were asking me the question, if you did; but 
18 | sitting down is out of the question. No. Standing UP, | 

| yes, not sitting down. Ig that clear enough? 
20 | Q Did I intexrupt you? | 
21 | A I said am I clear enough? | 
2 | Q Very clear. 
23 | You misunderstood my questions a few days ago, | i 
24 | Miss Rivera? 
25 MR. REILLY: Objection, your Honor. 
| if 
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2 THE COURT: Sustained. 
3 | I will direct the court reporter to obtain the 
4 | stenograpshic minutes and read them to counsel at the 
5 || recess and counsel can make whatever use of them he deems 
6 | appropriate. 
7 | Q You stood up as soon as you saw your colleague 
: | under the counter? 
9 | A No. 
10 | Q How long did it take you to stand up after you 
11 | saw Miss Churilla under the counter? 
12 A I got up because I had a telephone call. | 
13 | I always have the tendency of looking towards the side. 
14 | That is when I noticed it. 
15 Q Is your telephone on your own desk? 
16 | A No. 
17 | Q And you must get up to answer a phone? 
18 A Yes. | 
19 Q Did you ever see the two persons on the other 
20 side of the counter while you were still seated down? | 
21 | A No. 
2 Q Is this a swivel chair on which you sit. | 
23 | A Yes. | 
yz | Q Did you stand up as you saw your colleague under | 
3 | the counter or before? | 
| | 
| } SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A If I stood up? 
Would you repeat that, please? 
Q When you first saw -- what is her name? -- 
Churilla -- 
MR. REILLY: Charlene Churilla. 
Q When you first saw Charlene Churilla under the 
counter were you seated or were you standing? 
A I was standinc. 
Q And did you remain standing from then on until 


the two visitors had disappeared? 


A No. 

Q Did you sit down again: 

A No, I picked the phone up. Then I sat down. 
Q When you sat down again, were they still 


standing right against -- 


A Yes. 
Q They were? 
A When I was standing they was there. When I 


was seated, they was there. 
Q When you sat down again they were still there? 
A You know, you are confusing me. Would you 
be clear? 
Q Surely. 


You stood up and you saw them; right, the two 
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2 persons on the other side of the counter; is that right? | 
3 | A Right. 
4 | Q How long were you standing? | 
5 | A I don't know. | 
6 | Q You don't know how long you stood? 
7 A No. | 
> | Q Did you estimate in a certain time sequence for | 
9 | mr. Reilly a moment ago? | 
10 A Repeat that, please. | 
11 | Q Mr. Reilly asked you how much time you observed | 
12 | these two people on the other side of the counter. 
13 | A He said seconds or minutes. I assume it was 
14 | minutes. I don't keep track of time. | 
15 | Q You assume or do you estimate? 
16 | A That was a few minutes, how long, I don't know. 
17 | Q A few minutes? Okay. | 
18 | When I say start, please figure out in your own 
| mind that you first are looking at them and when I think 
20 | that enough time has been past for your observation -- in 
21 | other words, when the length of time you saw them has 
22 | elapsed, you say stop. | 
| } 
yA) Okay, go. | 
% | A You know, you are being very unfair because I | 
3 really don't know. 
| 
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2 | Q Has enough time passed yet? It is now exactly | 
3 a minute. Did you see them for longer since I said, | 
4 "Go," or less time than that? 
2 | A I don't know. | 
6 Q Miss Rivera, are you suffering from anything? | 


i I don't mean to be sarcastic, but the witness keeps shaking 


8 | h-~ head. 

9 THE COURT: You asked the question. I'm going 
™ 10 | to let her answer it. | 

11 MR. THAU: Yes. | 

12 | THE COURT: Go right ahead and tell him. 

13 | A You're getting me too upset. You're getting | 

14 || me nervous. | 

15 Q Was Mr. Reilly geting you upset? 

16 | A No. | 

17 || Q Was it during Mr. Reilly's examination that you | 

18 | had to retire to compose yourself or during mine. 

19 | Withdrawn. 

} 2 | Miss Rivera, I show you Exhibits 2 and 3 and I | 

21 | ask you whether that fairly represents that portion -- 

2 A I don't want any more. Please leave me alone.) 

23 THE’ COURT: Miss Rivera, compose yourself, 

yy. please. We all know that you are upset. Counsel is 

yes) | entitled to ask you questions. I will ask you to compose | 
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yourself at this time. Take a moment. 


Miss Kruger, get her some water. 


(Pause.) 
THE COURT: You may proceed, Mr. Thau. 
Q Please look at the twe pictures in front of you, 
Exhibits 2 and 3. Do those pictures fairly depict that 


part of the counter we have been talking about? 
THE COURT: As it looked on February 25, 1976. 
A He was on this side. She was on the other 
side. 

THE COURT: Do the pictures fairly describe the 
appearance of the counter at the bank as it looked on 
February 25, 1976? 

THE WITNESS: Yes. 

Q On one of the pictures, Exhibit 2, you see 
two persons standing on the customer's side of the counter, 
don't you? 

A Yes. 

Q Will you speak loud enough so the jury can 
hear you? 

A Yes. 

Q Do you know where the surveillance camera is 
lecated in that bank? 


A Right next to the door. 
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2 THE COURT: Right next to the door. | 
3 Q That would be on the opposite side of where | 
4 you were; right? | 
5 A Yes. | 
6 Q And the photo looks towards where you are sitting| 
7 Or where your station is; is that correct? | 
8 A Yes. | 
+ Q And Exhibit 2 shows two persons against the | 
10 | counter facing the teller, if there were a teller there; 
ll is that right? | 
2 A Yes. | 
13 Q Will you please show us that picture, Exhibit 
14 2, where you appear? 
| 
15 A Here. 
16 Q © you see yourself here? 
17 | A I'm all the way back here (indicating). | 
18 THE COURT: Pointing behind a raised partition 
here. | 
20 | Do you want her to put an X there? | 
21 | MR. THAU; May I see it? | 
2 | THE COURT: Yes, of course. | 
3 Q Do I understand that you are not shown on the 
a photo? You just say that you are behind a wall; is that 
3 | what you say? 
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A Yes, of course. 
Q Would you say, judging from what you know of 


the physical setup there, that if you were standing up. 
not seated but standing up at the time the photo was 
taken any part of your head would show on that picture? 

A Yes, but I'm all the way next to the corner. 

Q I'm asking you whether given the height of 
these partitions, your head or any part of you would be 
visible if you were standing up at the time these two 
photos were taken? 

A I wouldn't be visible to the camera, no. 

Q It would not. 

Did Charlene, your colleague, say anything 
from the time you first saw her crouch to the time you no 
longer saw the people on the other side of the counter? 

A No. 
THE COURT: ‘this is the third time the question 


has been asked, but I'm going to let it be asked again. 


Q Did you at any time say to the FBI agents who 
interviewed you that Charlene had yelled three times 
"He's got a gun"? Did you ever say any such thing to 
any FBI agents? 


A I don't recall that. 
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Q So your present -- 
A Unless she said that when she was gone. 
If she said something, I don't remember hearing a thing. 
Q My question to you is whether you ever told an 
FBI agent, Agent Alan DiBono, that Charlene had yelled 


three times "He's got a gun”? 


A No. 
Q You never said that? 
A No. 
MR. THAU: May I have a moment? We may save 


some time, your Honor. 
THE COURT: Take as much.time as you require. 
(Pause.) 
MR. THAU: I would ask the Court to direct 
the Government to make -- 
MR. REILLY: Objection, your Honor. If he 
wants to make an application -- 
THE COURT: He said something he is not supposed 
to, you know it. 
MR. THAU: I object to that. Your Honor is 
ikpugning my integrity. 
THE COURT: Since you did something you knew 
you were not suggested to I'll see you at the side bar. 


The jury will disregard any exchange between 
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the Court and counsel. 

(At the side bar.) 

MR. THAU: I had asked for a short pause to 
get a stipulation which is often done between counsel. 
We stipulate to a variety of things. Since DiBeno has 
in his report that this witness told him that "Charlene 
said three times he's got a gun,” all I want to know is 
whether the Government would stipulate that he would 
testify that this witness said that to him. 

THE COURT: I have no fault to find with that. 
When he apparently did not accede to your request he knew it 
was inappropriate to stand up and in a loud voice proclaim 
what you did in the presence of the jury. 

MR. THAU: It wasn't a proclamation. 

THE COURT: It was. You are not here to 
testify. 

MR. THAU: I wasn't going to. 

THE COURT: You did to all intents and purposes. 
I told the jury to disregard the exchange. I trust that | 
wi..l put an end to the matter. In the future if you have 
any requests to make please ask for a side bar and I will 
grant your request wherever appropriate. If you- want 
Agent DiBono made available I would ask the Governement 


is the agent in New York City and, thus, could he be made 
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2 available. 
3 MR. REILLY: Your Honor's, he's in New York 
4 | City on surveillance. I have asked that he testify this 
5 | afternoon in connection with something else. He told 
6 | me that he would like to have another agent do it who is 
7 } capable of testifyina. He can be reached. We can | 
8 | make him available if Mr. Thau wishes to call him. | 
9 | THE COURT: Yes, .* you wish to call hin as a 
*0 | defense witness you may do so. Please make him available 
il | for hat purpose. 

Anything further, gentlemen? 

13 | MR. MITCHELL: I may be wrong, but I have a note 
iM when she was on the stand previously that she said the | 
15 | other witness had yelled this thing out three times. 
16 | MR. THAU: That is right. 
7 | (Pause.) 
18 | THE COURT: I remember saying that the male of | 


19 the pair was pounding on the station yelling three times 


- Se 


| "Come on, come on, come on." 


ae I have no note and I have no recollection 


myself <= Charlene Churilla having been heard by this witness 


~ | tc yell anything out three t’mes. That doesn't mean 
aA ! it didn't happen. I have searched my notes, which I 
25 


| 
| 
tried to keep, and I don't find anything. 


| 
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MR. THAU: How about the business of stanr ag 


THE COURT: I can't recall the exact contention 


of that. I do recall that she was seated at her desk 


at one point. I recall the matter of her heels coming 
up. As a matter of fact, she would be the same height 
sitting down with or without tre heels. I remember that. 


MR. THAU: Do you remember my making the 
point that from a seated position she couldn't possibly see 
the heads. That is why I wanted to visit the scene. 

She now says that she never saw these people until she 
‘stood, which is a substantial difference. 

MR. REILLY: She said she turned, answered the 
phone and stood up immediately and that is when she saw 
the people. Mr. Thau's examination att he hearing was 
all based on iim saying to her: 

Now, when you are sitting down what is the 
height? He did not lay the basis. He did not make 
certain that she had never stood up. 

MR. THAU: I did. 

THE COURT: I have indicated and instructed the 
reporter to obtain his tape during the recess and advise 
you of what was said. 


MR. THAU: Thank you. 
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THE COURT: Anything further, gentlemen? 
MR. MITCHELL: I have one or two questions. 


MR. THAU: I, frankly, would like those tapes | 


to resume the cross-examination. 
MR. MITCHELL: I have two or three questions. 
MR. REILLY: I think this is such an absurd 
point -- a has not established to my satisfaction, 
and I don't think to yours, that she was sitting down at 


all times. 


| 

| 

| 
THE COURT: It is 11.30. We will take our 
mid-morning recess at this point. 

(In open court.) 

THE COURT: Ladies and gentlemen, there is 
another matter which we are going to take up for a few 
minutes. We'll take our mid-morning recess now for ten 
minutes. 

As I send you out, please do not discuss the 
case among yourselves. Keep an open mind on all facets 
of the case until the case is concluded and given to you 
arter my charge. 

The jury is excused.) 

(Recess .) | § 


THE COURT: I would like the record to reflect 


that during the recess the court reporter obtained his 
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stenographic notes and has read the portion requested 


by Mr. Thau to counsel and we have agreed we will now 


resume the trial. The jury will be placed back in the 
box. The witness will be recalled and Mr. Thau together | “ed 
with the court reporter will read certain designated 
questions and answers. 
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Is all of this procedure which I have just 


9 outlined, that is, our having gotten the noves and our 
10 following the procedure outlined, satisfactory to both 
ll defendants? 
12 MR. THAU: It is, your Eonor. 
13 MR. MITCHELL: It is. 
14 THE COURT: Mr. Reilly, do you want to add 
15 | anything? 
16 MR. REILLY: No. No objection. 
17 THE COURT: Bring in the jury. 
18 (Jury present.) 
THE COURT: Ladies and gentlemen, we are going 
20 to resume now. I requested the court reporter to obtain 
21 | the notes that were referred to previously and Mr. Thau 
2 | will now resume his cross-examination of Miss Rivera. 
23 MR. THAU: Thank you, your Honor. 
2 | 
5 


notes that you were referring to the stenographic verbatim 
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2 notes? 
3 | THE COURT: That is correct. 
4 | MR. THAU: Thank you. 
5 | BY MR. THAU: 
5 | Q Miss Rivera, you testified in this cour’room 
7 | a few days ago concerning the events we are discussing; is 
| 
3 | that right? 
9 | A Yes. 
10 Q You were telling us today that the first time 
11 you saw the two persons on the other side of the counter 
2 | is after you had stood up; is that correct? 
13 | A Yes. 
14 i Q And that at no time did you see them while 
ta 15 | you were seated; is that right? 
16 | A Yes. 
17 | Q Now, in an instant the court reporter will read 
18 | certain questions and answers and my question to you now -- 
19 | MR. REILLY: May I may object? I think there 
2 | is a misunderstanding in the record. Mr. Thau is talking 
| 
21 about a perind of time that she was seated and I don't know 
2 | whether it is clear to the witness when she wes seated 
yA | before she turned around to stand up or after. 
24 | MR. THAU: I will clarify it. I will try. 
3 Q Miss Rivera, immediately before you saw Charlene | 
| 
| 
| 
i 
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: under the counter you were seated at your desk facing the 
3 wall opposite the counter, is that right? 
4 A When I was seated? 
5 Q Before you saw Charlene crouched under the 
6 counter, you were seated; right? 
7 A No, I was standing up. 
6 | Q Some time before that you had been seated? 
° | A Some time before? 
10 Q Yes. 
ll A After I answered the phone I noticed Charlene. ¢r 
2 When I tried to activate the alarm, that is when I tried 
1B | to sit down. It was only a matter of seconds. It wasn't 
“ that I was seated all the time. 
= Q What got yeu up -- the telephone ringing? 
16 A Excuse me? 
iW Q What got you up, the telephone ringing? 
18 A Yes, right. 

Q Because you couldn't teach it from your desk? 

ae Right. 
21 Q Where is the telephone located with respect to 
2 your desk? Let's say you were seated at your desk 
2 facing the wall with your back to Charlene. Where is the 
“| telephone? 
5 | A There is another counter on that side where all 

| 
| 


| ----~ - 
| 
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| 

| 

| 

| 


2 | the machines are -- right next to one of those machines. 4 
3 Q To your left as you are seated? 1 
4 | A Right. I have to stand up to answer the 
5 | phone. 
6 Q It rant and you stood up? 
7 | A Yes. 
3 Q Is it at that time that you saw Charlene 
9 || crouching? 
10 A When I picked up the phone to answer it, like I 
11 said, I had only had time to look at the side. That is | § 
12 when I saw Charlene. 
13 | Q Did you have a chance to actually get to the 
14 phone? 
15 | A To say hello? No. I took it in my hand 
16 | and went like that (indicating). 
7 | THE COURT: Holding her left hand to her left 
18 ear. 
| Q How far from that watl to the right of you is 
20 ! that -telephone? 
21 A From the wall where my typewriter was? 
2 | Q Yes. | 
3 | A I really don't know. | 
aw | Q How far from your desk? Maybe around -- | 
5 | because the typewriter is all the way in the corner. | 
| | 
i | 
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2 It ia round that much, I guess (indicating). 
3 | THE CCURT: Indicating three feet. 
P Q About three ‘feet? That is what, from your 
5 typewriter or from the wall? 
6 | A From the typewriter to the phone. 
7 | THE COURT: Indicating about three feet. 
8 || Q Miss Rivera, I bring you a piece of paper. | 
9 | Would you look at what I'm doing? Let's say this is 
10 the top of the counter; right? And you are looking 
u at it from the ceiling. This is the wall. | 
12 A Right. | 
13 | Q This is the front of the counter where 
14 customers come; right? This is where Charlene would 
15 stand at her station; right? 
16 A Yes. 
7 | Q So far so good. b 
18 Now, This is the back wall over here; right? 

A ' Yes. 

Q Would you draw where your desk is? 
21 A I have a cabinet over here and my desk is right 
2 over here like that. I have a typewriter on top of this 
23 cabinet. 
%“ | Q When the phone rang, where were you seated? 
26 A I was over here. (indicating). Over here 
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is that counter where the machines are. I went, I 
moved my chair up to here, around here, not too close to 
the desk and I -- 
Q Speak louder. 
A I moved my chair not to close to the desk. 


I got up and that is when I picked up the r*one. 


Q Where is the phone? 

x All the way over here (indicating). 

Q It is on the other side of the desk; right? 
A Right. The desk is close to where the 


counter is where the machines are this close. 


THE COURT: Would you right desk where the desk 


is? 
THE WITNESS: Yes. 
Q And write telephone where the telephone is, 
please? 
A Yes. 


THE COURT: And the typewriter where the type- 
writer was located. 
Q Does the telephone rest on your desk or does 


it rest on the other side of your desk? 


A No, on my desk. 
Q It rests on what? 
A On the cabinet, on the counter. 
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2 ! Q You have to get up and go around your desk to 
3 | go the phone? 
4 A No, I stand up. | 
5 | Q You can reach over? | 
6 A Right. | 
7 | Q How far is the wall from the inner edge of your 
8 ! desk; about how many feet or, if you can show us distances 
9 | here, we can estimate. From where you are seated 
10 | to where? | 
11 | A From here to this point over here, to where she 
2 | is sitting. 
13 | Q From the edge of this? | 
4 | A To where she is sitting. 
5 | Q This first lady here? 
16 || THE COURT: First juror. 
7 | Q Say five feet or four feet? | 
18 | A I assume four feet. You are talking from 

| where my desk is to the ‘all? 

Q Yes. 

21 A Yes. | 
2 | MR. THAU: From this lady to this is about five | 

| 
2 | feet, Mr. Reilly? | 
2 | MR. REILLY: Yes, that is right, more or less. | 
ys) 
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Yes. 
Now, as you were looking at the two persons on 


de of the counter, were you standing close to 


By close you mean right at the edge? 
Yes. 

No, about like this. 

About a half a foot away from it? 


After I pick up the phone, because I have to 


lean over and probably it was like that. 


Q 


Were you holding on to the phone at all times 


when you were looking at this man and woman? 


A 

Q 

A 

Q 
or close to 
that right? 


A 


Yes. 

Is there a long cord on that phone? 

Yes. 

You were basically standing against your desk 


it as you were making these observations; is 


Yes. 


MR. REILLY: Does Mr. Thau want to mark that at 


least for identification? 


THE COURT: Yes, that will be Defendant Debra 


Green's Exhibit A for identification.) 
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2 (Defendant Debra Green's Exhibit A was marked 
3 | for identification.) | 
4 | MP. THAU: I offer it in evidence, your Honor. 

5 MR. REILLY: I have no objection. 
6 | THE COURT: Received. 
7 | MR. THAU: Thank you. | 
8 | (Defendant Debra Green's Exhibit A was received 
9 | in evidence.) | 
10 | Q A few days ago in this courtroom, Miss Rivera, 
11 | do you remember my asking you these questions and you 
2 remember your giving me these answers? 
13 | At this time I would ask you to listen to what | 
14 the court reporter is going to read. | 
FA | (Record read.) 
16 | Q Miss Rivera, did you listen to the reading just 
17 | done by our reporter? 
18 A Yes. 

Q And did you hear the reporter read an answer: : 

| 
"I was sitting down as I was looking at these | 

21 | people"? 
2 | Do you remember saying that a few days ago in 
23 | this courtroom? 
2A A Yes. 
25 Q And today you tell us that all times when you 
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looked at them you were standing; is that right? 


3 A Yes. 
4 | Q And you said also a few days ago, did you not, 
5 | that when you finally stood up they were already gone, 
6 these two people; is that right? | 
7 A Yes. 
| Q And before our break you told us, didn't yeu, 
3 that in fact you had never said such a thing as I suggested | 
10 | you did say a few days ago? 
ll | A Yes, I do recall that. | 
12 Q Did you before the break remember having | 
13 | testified otherwise a few days ago or didn't you remember 
14 | having testified? | 
| A Would you please repeat that again? | 
16 | Q Before the short recess when I asked you whether | 
17 | you had testified differently a few days ago, did you 
18 | remember that you had testified differently or didn't 

| you? 
2 | A After I went in there I noticed that I -- | 
21 yes, I said something different. 
= Q After you went in there? 
23 A Back there. 
4 | Q In the room behind you, the Judge's robing 
3 | room? | 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791.1020 


. ae ee hematin Firetr Anniv Sworn. I 


l } mes Rivera - cross 
2 | A Yes. When I actually told you there is 
3 ! actually what happened. I was kind of confused. You 
” | was confusing me. | 
5 Q When you say you told me what happened, are 
6 } you referring to what you told us today or what you told 
7 us the other aay? 
8 A What I told you today. 
9 | Q Were you confused the other day, Miss Rivera? 
10 | A Yes, I was. 
ll | Q When you said, "I was sitting down as I was 
L | looking at these people," did you have a visual image in 
| 
3 | your mind of what -- | 
14 | A I actually was standing up. I really don't 
15 know why I said sitting down. The way you was talking 
16 | to me it was confusing me. 
17 | Q How about when you said later on: | Ke 
1B “When I stood up they were already out"? 
| A I was seated around half a second when I tried 
20 to activate the alarn. It wasn't that I was sitting | 
21 | all the time. os 
= | Q What I am asking you is whether you were con- .? 
| fused three or four days age when vou told us under oath: 
2 "When I stood up they were already out.” 
25 MR. RETLLY: Objection, your Honor. There is 
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no foundation for that question. 
THE COURT: Do you recall saying that? 
THE WITNESS: Yes, I do recall that. 
MR. REILLY: My objection goes to the fact 
that she says she was sitting down -- 
THE COURT: I will permit the question. 
Q Did you hear the question, Miss Rivera? 
THE CCURT: Do you want it repeated? 
A Yes. 
Q Later on in your examination a few days ago 
when you told us under oath: 
"When I stood up they were already out the 
door," 


were you confused shen you suid that? 


A When I was saying those words? 
Q Yes. 
A Because I sat down for a couple of seconds, 


like I say, when TI tried to activate the alarm. That is 
when they tried to walk out. I gct uv right away to see 


where they was going. 


Q Of the woman ail you sawwere the eyes; is that 
right? 

A ha eyes and the top of her shoulders. 

Q Miss Rivera, after the incid int itself you and 
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Charlene discussed it, didn't you? 


A £After? 
Q Yes. = 
A No, I did not discuss it with Charlene. : 
Q You did not discuss with with Charlene? 
THE COURT: That is after the thing at the 
bank on February 25th. 
At any time after that did you talk about it 
with Charlene? 
THE WITNESS: No. 
Q Charlene had just been the victim of an attempted 
robbery and you had seen at least a piece of the persons 8 


who had done it and there you were four or five feet from 
her and there was no talk between you about this incident? 
A No. 
Q How long more that day did you and Charlene 


stay together? 


A “What? 

Q How lom after this i. ident did you and 
Charlene Stay in each other's company? 

A When the ?BI came over, that is when we was 
together there. I went downstairs. She stood with 
the boss, Mr. McFadden. I went out to lunch. One of 
my customers -- where she was, I don't know. I came back 
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and I went home and she stayed at the bank. 

Q How long after the incident did the FBI come? 

A Maybe 10 or 15 minutes, I think. 

Q And in those 10 or 15 minutes weren't you two 
ladies together? 

A No, I was with the head teller. She was with 


Mr. McFadden. 
Q Since this incident, that is, between the 
incident of February 25 and today, you continued working 


with Charlene, haven't you? 


A Yes. 
Q And you are colleagues and friends; is that 
Q You have discussed this incident with Charlene, 


haven't you” 


A No. 

Q ‘Never, not once? 
i 

A The only time we talked about it was wien the | 


FBI came over and then when Mr. Roach or whatever his 
name is came with the ubpoena. We was wondering why 
we had to come down here. We didn't discuss anything 
about the robbery. 

Q Nothing? 
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A A week or so later they moved me all the way 
down. Someone else next to her. I'm not next to her any 
more. 
Q No one told you you had no iight to speak to 


Charlene about it, did they? 

A No. 

Q Sort of an unusual -- 

THE COURT: Sustained; form. 

Q Would you say that it is an unusual and remark- 
able event -- 

A I refused to talk about. I just wanted to 
forget it as soon as possible. 

Q In other words, people would come to you 
proposing to discuss it with you but you would put them 
off saying, "I refuse to talk"? 

AS Right, I just don't want t» hear. 


Other people from the bank came over, even customers came 


over to find out what has happened, right? I just 
refused. It Charlene ever said something, I don't 
know. 

Q Did you ever hear the woman on the other side of 


’ the counter say’ anything on February 25? 


A No. 


Q Aside from standing there and perhaps walking 
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away, did you ever see her do anything? 

A No. 

Q Did you say that the male of this pair was 
slapping the top of the counter? 

A Yes. | 

Q ‘nd by slapping do I understand that you mean | 
with the palm of the hzends? 

A Yes. 

Q Both hands? 

A Yes. 

Q How many times, about? 

A Around three or four times. | 

Q Did you hear him say anything? | 

A Only "Come one, come on." That is all I 3 

4 

heard. 

Q What kind of surface is there on the top of the 


counter where a customer can slap? 


A I dor.'t understand what you mean by -=- 


Te ie eM i a a) A ae ee ee 


-Q All right. 


substance? 


AS PA CE Tete k 


THE COURT: If you know. 


| 
Is the top wodd, glass or marble or any other 
I really don't know what it is. It is eurtaingy 


BSI PRE At Desa 2 HE OS 


not glass «x “arble. It is not wood. 
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Q Is it smooth? 
A Yes. 
Q Miss Rivera, I show you Exhibits 2 and 3 once 


at least, perhaps a calculating machine between the two 
heads at the counter. 


Do you see this device here? 


again and I call your attention to what looks like, to me 


a Yes. 

Q What is it, a calculating machine? 

A It is an adding machine, yes. a 
Q With reference to this first adding machine, 


thas is the first one from your left margin, the one between 


the heads of the people, where is that telephone? x 
4 The machine is here further down (indicatiny) 
Q Over the head of this person to the right, so.e- 

thing like this? is 
A No, this is the machine. The telephone 


would be like that, in between. 


Q Over here? 
A Yes. 
Q Over here (indicating)? 
THE COURT: Don't mark it yourself. Please 


do not mark the document yourself. 


Now you have done it. 
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MR. THAU: I'll erase it. 

THE COURT: I think you should immediately. 


I want the witness to mark tie document where it is and 


not you. 
2 Please mark where the telephone might be? 
A Right here. 


THE COURT: Not above the line, is that correct, 
where Mr. Thau has marked something which can't come off; 
is that right? 


THE WITNESS: Yes. That is the wall. This 


is the counter. 


Q I'm interested particularly in the distance 
from that wall. The telephone is around where you 
marked it; right? 

A Yes. 

Q And where would the inner end of your desk be 
on this picture? 

THE COURT: Can it be seen in the picture? 
THE WITNESS: No, 
Q About where would it come against that wall? 
A There is some cabinets over here, so I guess 


right in between, over here (indicating). 


MR. THAU: Thank you very much, Miss Rivera. 
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CROSS EXAMINATION (Continued) 
BY MR. MITCHELL: 

Q Tell me, there was a trainee in the back at 
that time, Mr. White; is that correct? 

A Yes. 

Q Did you know him? 

A Did I know him? 

Q Did you know him at that tise? 

A Yes. 

Q Did you discuss this attempted robbery with 
him? 

A No. 

MR. MITCHELL: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. REILLY: 

Q Miss Rivera, did you seek medical assistance 
after this bank robbery? 

A Yes, I had to go to the doctor. 

Q Do you know what type of doctor that was? 
Wes it a psychiatr‘ st? 

A No, just a regular medical doctor. She would 


give me some kind of tranquilizer. 
Q Was this to calm your nerves? 


A Yes. 
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Q Was this to calm your nerves? 
A Yes. 
Q As a result of this bank robbery, was this 


something that you wish to ferget? 

MR. MITCHELL: Objection. 

THE COURT: The witness is shaking her head in 
the affirmative in the sight of the jury. I'm going to 
let it stand. 

MR. MITCHELL: Will your Honor instruct the 
jury tv disregard it? I think it is prejudicial. 

THE COURT: If you think they will disregard 
it I'll accede to your request. 

Ladies and gentlemen, disregard it. 

MR. REILLY: She answered it. 

THE COURT: Mr. Mitchell wanted it disregarded. 

I ask the jury to disregard the nodding of her 
head. 

Q Miss Rivera, a few last questions. 
A I'm listening. 

THE COURT: You may proceed. 

Q I suggest you review for us once again the 


sequence of what occurred when you went to pick up the 


phone. 


Were you standing when you went to pick up the 
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THE COURT: I will sustain that. 


mcs Rivera - redirect 
: phone? 
5 A Yes. 
4 | Q pid you then tv towards the teller's counter? 
5 | A When I picked up the phone I turned. 
6 | Q Then what did you do? 
| A After I looked at Charlene under her station 
. I looked up. That is when I noticed the male and the 
female. I just stood there. I didn't move for a few 
minutes. Then I tried to’ sit down to see if I could 
reach towards where the alarm was. 
Q Did you reach the alarm finally? 
A Yes. I activated the alarm. When I pulied 
like that, I guess he noticed my arm (indicating). 


She pulled like that and then something 
happened. What happened? 
THE WITNESS: I guess he noticed my arm then 
when I pulled and that is when he walked out. 
THE COURT: I ask the jury to disregard 
"and I guess he noticed my arm when I pulled.” 
The witness has indicated she made a certain 


motion and that thereafter "he walked out." 


That is what the jury can consider, nothing else. 
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2 | Q At the time you were standing did you still 
3 have the phone in your hand? 
4 | A Yes. 
5 | Q And it was at that time that you were observing 
6 | the male and the female who were in the bank across from the 
7 teller? 
8 | A Yes. 
9 | MR. REILLY: Thank you. No further questions. 
10 MR. MITCHELL: No. 
1 | THE COURT: Mr. Thau. 
L | RECROSS EXAMINATION 
XX 13 | BY MR. THAU: 
14 | Q You just told Mr. Reilly you went o see a 
15 | doctor and to see if that doctor might give you 
16 | tranquilizers? 
17 | A Yes. 
18 Q Is that right? 
A Yes. I didn't get to see the doctor. She 
| was at a meeting. | 
21 Q So that no tranquilizers were even given you? | 
2 A Oh, I had some Valiums home. 
23 | Q You had some Valium at home from before; is 
| | 
“4 | that right? 
3 | A Yes. 
| 
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Pebruary 25? 
A 


Q 


A 

Q 
infection; 

A 

Q 
incident? 

A 


Q 


wnat nappenedc?s __ 


Rivera - recross 


How long did you have the Valiumes before 


I guess around a year or so ago. 

Had those been prescribed for you by 4a doctor? 
Yes. 

A general practitioner? 

He was my GYM “actor. 

Were you taking th alium during the year? 
No, only when I used to get upset. 

Nervous upsets? 

Excuse me? 

You were nervous? 

Yes. 

Now Valium is a tranquilizer, isn't? 

Yes. 

It is not going to kill either pain or an 
is that right? 

No 


What dosage was prescribed for you before this 


I don't recall. I really don't know. 


Did you have any Valiums left when this 


incident occurred or before? 


A 


Yes, I must have had around six or seven pills 
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2 | left. 

3 | Q Did you take any of them? 

4 A Yes, I took one that day. 

Ss | MR. THAU: Thank you. 

6 | THE COURT: Any further questions of this witness, 

7 || gentlemen? 

8 | MR. MITCHELL: No, your Honor. 

9 | MR. REILLY: No, your Honor. 

10 | THE COURT: Miss Rivera, you are excused. 

ll | Thank you. 

2 | (Witness excused.) 

13 | THE COURT: Mr. Reilly. 

14 | MR. REILLY: The next witness is Gene White. 
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GENE THOMAS WHITE, JIR., called 
as a witness by the Government, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. REILLY: 
Q Mr. White, where are you employed? 
A I'm employed at the Manufacturers Hanover Bank 
on Pifth Avenue and 18th Street. 
Q What is your position there? 
XK I am a manacement trainee working in the note 
tellers department. 
Q As part of the management trainee program do 
you go from bank to bank in various capacities? 
a Yes, I do. 
Q Directing your attention to February 25, 1976, 
were you working then at the branch located on Sixth 


Avenue and 47th Street, which is 1186 Sixth Avenue? 


A Yes, I was. 

Q In what capacity were you working there? 

A I was a paying and receiving teller. 

Q Durecting your attention to that date, do you 


remember seeing an attempted bank robbery at the branch? 
A Yes. 


Q Tell us what you recall about 5 
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A I remember, not having any customer at the 


'time, and as is customary I was just sort of looking around 


the bank, and I noticed that the teller at the first 
station, which was approximately 12, 15 feet -- I'm not 
very good at judging distances -- but anyway it was the 
first teller had customers, two, three, actually. I al:zo 
noticed at that time a woman who was standing at the table, 
the tax table. We have a table set up during income 
tax time with forms on it. She had been standing there 
for a while and when she went over to Miss Churilla, the 
teller's station, and I just kiné of glanced down, not 
having anyone or:anything to do with the time, and thought 
nothing unusual until it seemed that Miss Churilla was 
having some exchanse over what appeared from where I was 
sitting to be a check. Ordinarily if a customer hands 
you a check then you go and process it unless there is 
something wrong and you send the person out There 
didn't seem to be any movement happening. She was just 
standing there holding on to it, did net seem to be able 
to get it. 

MR. MITCHELL: That is a conclusion. 

THE COURT: Yes, I'll strike “did not seem” 
and the words that follow it. 


Go ahead, sir, and tell us what you saw. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791.i0-° 


~ 


i) 


w 


oe 


an 


a 


ae | 


oo 


ie) 


10 


11 


21 


A At that time I saw -- I noticed a gun and 
pulled my alarm, and then turned to see if the guard was 
on the floor, the banking floor, which he was not, and as I 
turned back around I noticed that Miss Churilla had gone 


to the floor and the man and woman had gone out. 


Q You said you noticed a gun. Who was holding 
the gun? 

A The man. 

Q When did you first observe the mn? 

A Actually Miss Churilla, I believe, had one 


or two customers and the man was standing next to her 
station while the customers were being processed, and I 
really didn't take that much notice hecause I thoughc he 
was waiting for one of the people in line. 


Q Did there come a time when you took notice of 


this male? 
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A Yes. 

Q When was that? 

A When I saw the gun, actually. That is when 
Q Where was he holding the gun and where was he 


pointing it to? 


A Well, his arms were on the counter sort of like 


I really felt at that time that something was wrong. 
this and the gun was in this hand (indicating). 
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2 THE COURT: Indicating the right hand. 
10 3 A Yes, under this way and the way it was pointed 

4 was pointed directly to me, which is pa:tly the reason I 
5 | noticed it. f 
6 Q Did you get an opportunity to look at the male 
7 at that time? 
8 A Yes. 
9 | Q Do you see the mail who was holding the gun 
10 | in the courtroom today? 
ll A Yes. 

| 
12 Q Will you please point him out? ; 3 

q 
13 A Sitting at the back table, second from the 
14 right. 
15 Q How is he dressed? 
16 | A He had a short coaton. 
- 7 Q How is he dressed today? 
; 18 | A Brown shirt and brown tie. 

19 THE COURT: Indicating Mr. Green. 

| Q Did y a get an opportunity to observe the 
21 female when se was in the back? 

A Not really. Most of the time that she was 

there I just saw her back or part of her side, so I really | 
2 || didn't get a really good image of her. | f 
3 MR. REILLY: No further questions. | 
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CROSS EXAMINATION 
BY MR. MITCHELL: 

Q Tell me, “». white, did you discuss the holdup 
after the holdup with the teller that was held up or anybody 


else in the bank? 


A Yes. 

Q Did you discuss it with Celinda Rivera? 

A Yes. 

Q What did you discuss with Celinda Rivera about 
the holdup? 

A What did we discuss? 

Q Yes, what was the discussion? 

A Just about what had happened. We -- 

Q Did you say that the man wore something and 
she said something? I mean, was there a discussion about 


clothes of the male individual? 
A Yes, we did have a discussion about that. 
Q You did have a discussion. 


Did you have a discussion with Charlene? 


A Charleen? 

Q Charleen. Did you have a discussion with 
her? 

A Yes. 

Q Did you tell her what you saw and did and did 
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~ she tell you what ske had observed? 
3 A Yes. i 
4 ! Q I am going to show you Government Exhibit in ' 
5 evidence and ask you whethe> ‘1e individual at the counter, 
6 | the fourth stationed rem: . from Charlene's is yourself? i 
7 | A Yes. ; 
8 | Q At that point where are you looking? 
2 9 | A I was looking -- I think I was looking for the 5 
10 guard, facing that way. . 
11 Q You were facing @way from what was suppc.sed to ‘ 
12 be the holdup? 
13 A Yes. 
14 Q Tell me this: In your discussion with Miss | 
15 Rivera did she tell you what she was doing during the : 
16 holdup? 4 
17 | A What she was doing during it? | 
18 | Q Yes. | 
A No. | 
20 Q Bid she tell you anything about ducking down | ; 
21 under the counter? : 
2 | A No. i 
23 | Q Did you see her during the holdup? 
2 | A I saw her at one point when she was sitting at | 
25 her desk, but I don't think I really looked at all during | 
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2 | that time. 

3 Q And did you activate the alarm? 

a | A Yes, I did. 

5 | Q And do you remember what the man was wearing? 

6 | A From where I was sittin« .t appears to me to be 

7 a short coat. I could only see from the waist up. In 

3 | the way it was designed at the top, it looked like 4 short 

9 | coat to me, a cloth coat, dark color, and my mind has some 

10 reason, some image of a plaid, a dark plaid of some kind, 

ll with no hat. 

2 Q Did you see the man when he walked out? 

13 A No, I just sort of got the back. 

4 | @ The back? 

15 A Since they were leaving. 

16 Q Mid you notice a fur collar on the jacket? ; 
17 A No. 

18 Q Was there one? 

19 A No, I don't believe there was. 

20 Q There was none. 

21 MR. MITCHELL: I have no further questions. | 
2 CROSS EXAMINATION | 
“ BY MR. THAU: | 
% Q Mr. White, on how many occasions do you say | 
25 you discussed your observations and her observations with | 
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Miss Rivera? 

A Five or six times, because I haven't seen her 
that much since that time. 

Q Do the five or six include perhaps the very day 
of the occurrence? 

A Yes. 

Q You are familiar generally with the physical 
layout in back of the counter where Charlene worked and 
where Miss Rivera worked and where you worked; is that 
right? 

A Right. 

Q You know that Miss Rivera in those days had a 
desk located somewhat behind Miss Churilla? 

A Right. 

Q Are you familiar with a certain telephone which 


would be used by Miss Rivera in those days? 


A Yes. 

Q You know where it is located? li 
A Yes. : 
Q I show you Government's Exhibit 3 in evidence. : 


Do I understand that if you face a customer at your counter 


there is a wall at the left end of the teller's couinter; 
A Yes. 
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White - cross 


| Q How far would you say that telephone is, the 
3 | one Miss Rivera would use, from that wal’? 
4 | A I actually don't know. As I say, I"m very 
5 good at judging distances and I'd say maybe four feet or 
6 five feet. 
7 Q You emember whether the woman of this pair 
8 was closer to you or further away from you as these two 
9 | people were at the counter? 
10 A Closest to me. 
11 Q Closest to you? And you told us that this 
12 revolver which you saw was pointed in your direction? 

13 A Yes. | 
14 Q And that would mean also pointed in a general | 
direction of the woman if they were both at the counter, 

would it not? 
17 A Yes, more or less. 
18 MR. THAU: Thank you, sir. 
19 No further questions. 
» MR. REILLY: NO questions. 
21 | THE COURT: Thank you very much, Mr. White, you 
2 | are excused. | 
3 (Witness excused.) 
% MR. REILLY: ‘The Government's “ext witness is 
25 | Donna Morrison, your Honor. 
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2 THE COURT: Donna Morrison, please. 
3 | _ 
4 || DONNA RAE MORRISON, called asa 
5 | witness by the Government, being first duly sworn, 
6 | testified as follows: 
sa 7 | DIRECT EXAMINATION | 
8 | BY MR. REILLY: | 
9 | Q Miss Morrison, where are you employed now? | 
10 | A Bankers Trust on 55th and Sixth Avenue. 
aa ll Q In what capacity? 
| 12 | A Teller. 
13 | Q On March 8, 1976 were you working for Bankers | 
14 | Trust? 
, 15 | A No. 
| 16 | Q For whom were you working? 
17 | A The National Bank of North America. 
18 | Q What capacity? 
| A Teller. 
20 | Q At what branch? 
21 | A Branch 38. | 
i 2 | Q Do you know what the address is? | 
1] | 
yA A 515 Seventh Avenue. 
4 Q Near what cross street is that? | 
25 A 38th Street. | 
\ | 
| 
| 


~~ 
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2. 
mcs Morrison - direct 

Q Did you go to lunch that day? 

of Yes, I did. 

Q About what time? 

A Probably about a quarter of ll. 

Q What time did you return from lunch? 

A A quarter to 12. 

Q Did anything unusual happen after you returned 
from lunch? 

A Yes. 

Q Tell us what 

A I had just come back from lunch and all the 


other tellers were on one side of the lineup and they 
were arguing, so I called some people over to my line and 
the first people who came over held me up. 

Q Just describe what happened when you say that 
you were held up. Just give us a Little bit more detail 
as to who came over, what did they look like,what did they 


do, what did they take? 


A Two people came over, one black female, one 
black male. The woman held up a note. 

Q Do you recall reading the n “e? 

A Yes. 

Q What do you recall the note saying, to the best 


of your recollection? 
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We have a gun.” 


Morrison - direct 


a stickup, give us 


all your money. 


Q Did she hand you the note? 

A No, she just held it up in her left hand 

Q Did you indicate there was a black male with 
her? 

A Yes. 

Q Where was he standing? 

A To her right. 

Q What if anything did he do and say? 

A He took a gun out of the inside of his coat 


and held it up for -- 


Q What did he say, 


if anything? 


A I started to reach the buzzer. He told me 


not to do anything. 


Q What did you do? 

A I just gave him the money. 

Q Where did you get the money from? 

A My top drawer. 

Q Do you recall approximately how much money you 


gave him? 


A $1400. 


Q After you gave him the money, what happened? 


Who took it, first of all? 
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A The man. 
Q What happened? 
A Tney walked out of the bank and I thought I 


for my head teller. 
Q How much time passed between the instant when 


these two individuals came to your counter and when they 


pulled the alarm. I didn't do it right, but then I yelled 


left? 


A Less than two minutes. 


Q Was there any obstruction between you and them 
at the tellers counter? 


A Yes, the counter, which the people pass over 
money . 

Q Did that obstruct your view of the two 
individuals? 

A No. 

Q Where were you looking during that period of 
time? 

A I was looking at both people. 

Q Do you recognize the black male who held you up 
that day? 

A Yes. 


Q Would you please point him out? 

A Seated at the table, second from my right. 
THE COURT: What is he wearing. 
THE WITNESS: Brown=- tie and tan suit. 
THE COURT: Indicating Mr. Green. 
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Q Do you recognize the feimale who held you up 
that da 
A Yes. 
Q Point her out? 
A The female sitting at the table with the apricot 


dress on. 

THE COURT: Indicating Mrs. Green. 

MR. REILLY: No further questions. 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Tell me, Miss Morrison, did the male who held 
you up speak «t you? 

q No, he just told me not to press my buzzer, not 


to do anything. 


Q Did he speai ‘o you then? 

A Yes. 

Q Were you looking at his face when he spoke 
to you? 

a Yes. 

Q Did you notice anything peculiar about his | 
teeth? 

A No, I didn't. 

Q Did you notice his tooth was missing? 

A No, I didn't. 
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Q 
A 
Q 
A 
pocket. 
Q 


was another 


A 


side. 


mecvteos - eneee 
Do you recall what he was wearing? 
Dark pants and a white trench coat. 
Where did he take the gun from? 


He took it from his left side, inside coat 
In other words, under the trench coat there 
coat? 


On the inside of the trench coat on his left 


MR. MITCHELL: I have no further questions. 


CROSS EXAMINATION 


BY MR. THAU: 


Q 


Mi Morrison, where was the female when you 


first took note of her? 


A 


Q 


A 


Excuse me? 


Where was the female when you first saw her? 


As I was looking toward her, she was on my right 


as ~. was looking towards them. 


Q 
A 
Q 
A 


Q 


Or vour right at your counter? 

Yes. 

That is the first time you saw that woman? 
Yes. 


Did you ever tell an FBI agent that when you 


first saw her she was some place in the center of the bank 
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2 | and that she didn't come to your station until about 

3 ! half a minute later? 

‘ea 

5 | Q You never did? 

6 | A No. 

7 Q Do you remember Special Agent Quinn from the 

8 | FBI? 

9 | A No. 
» 10 | Q You were interviewed by FBI agents, weren't 
ll you? 

12 | A Yes. 

13 Q Do you know the names of each of the agents 
i 14 | who interviewed you? 

15 | A No. | 

i} 

16 | Q And you were interviewed the day of the 

17 | incident, weren't you? 

18 A Yes. 

! Q Did you give a written statement to them? 

20 | A What I said was written down and then I signed || 

r 21 it 
“? 2 Q The signed statement you are referring to is 
’ = | not the one you ave the day of the incident, is it? 
4 | It is one that yo: signed on a subsequent vist by the 
25 | FBI agents; is thet right? 


i SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
| FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 
| 


A563 


Morrison ~- cross 


A I don't remember the exact date. 


3 | Q Did you ever get your hands on that note 
4 | which you say the woman was holding up? 
5 A No. 
6 Q So there was never a pulling on you~ part and 
7 a resisting on her's for possession of that piece of paper, 
8 || was there? 
e A No. 
10 Q Do you remember what size that note was? 
ll A Like an index card, 5 by 7 or I think that is 
2 he size. 
13 Q Do you remember the color? 
14 | A It was orange. 
15 Q She just held it up there? 
16 | A Yes. 
17 Q Didn't speak a word? | 
18 A Ne. | 
Q Didn't have a weapon? 
2 A No. 
21 | Q Didn't get the money? 
a A No. | 
3 Q As they were facing you, who was on which | 
aA | side? | 
5 A The woman was on my right and the male was on 
} 
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Morrison - cross 


And you say he held a revolver? 

Excuse me? 

He held a gun? 

Yes. 

In which hand? 

In his right hand. 

Was it resting on the counter? 

Not really. It looked like it was, but he 
his hand on the counter. 


Were surveillance cameras in your bank, Miss 


Yes, there are. 


Are those activated when you either press a 


buzzer or when certain moneys are withdrawn from a drawer? 


A 
Q 
A 
Q 
premises? 


A 


When you pull the alarm. 
Did you pull it? 
After they had gone. 


After they had completely disappeared from the 


When they first left I thought I pulled it, 


out I didn't do it right. 


Q 


When did ycu notice that you had not done it 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


AS65 


Morrison - cross 

A The police had not come within minutes. 
They took a while, so I had to pull it again. 

Q Is there such a thing besides the alarm you told 
us about as a second triggering device which is operated 
by the removal of what is known as hait money from the 
bottom of the drawer? 

A No. 

Q There is not in that bank? 


A No. 


Q Are you familiar with .what I'm talking about? 


It is just that none existed in that bank? 

A No. 

Q When the police arrived were you asked to give 
description of this couple? 

A Yes. 

Q And you were asked to put together a composite 
sketch of each? 

A No. 

Q Do you know what I mean by a composite sketch? 

A Yes. 

Q Do you recall saying of the woman that she had 
long braids and her hairdo was done in long braids? 

A Yes. 


Q How long were those braids? 
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Shoulder length. 
All together, how long were these two persons 
you? 
Less than two minutes. 
Was your attention riveted on the gun, would 
any time during those two minutes? 
Yes. 


Was your attention riveted on the index card 


Just a little bit. 
MR. THAU: Thank you. 


MR. MITCHELL: I have a few, your Honor. 


CROSS EXAMINATION (Continued) 


BY MR. MITCHELL: 


Q 


female? 


A 


fe) 


A 


Q 


Tell me, this male, was he taller than the 


No. 
Same height? 
I think he was shorter. 


He was shorter than the female. Do you 


remember what height you gave the FBI? 


A 


Q 


About five feet eight. 


About five feet eight. And he was shorter 


than the female? She would te about five feet ten? 
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A She was heavier than the male so she appeared 

taller than hir. 

What weight did you give for the male? 

About 140. 

So she would be about 150 and taller? 

Yes. 

MR..MITCHELL: No further questions. 

THE COURT: Do you know whether she was wearing 
heels or flat shoes? 


THE WITNESS: I didn't notice. 


REDIRECT EXAMINATION 


BY MR. REILLY: 

Q When you were observing these two individuals, 
what part of their bodies could you see? 

A From their shoulders up. 

Q With respect to the male, what do you remember; 
what features do you remember about him? 

A His facial features were very think and refined, 
very -- you could notice them right off the bat. 

Q What about his hair? 

A It was short. 

Q What about the female, what facial or other 
features do you recall of the female from your observation 


at that time? 
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A had long braids and her facial features 
were large. 


by facial features, what are you referring 


nose and her lips and her eyes. 

REILLY: No fur her questions. 

THAU: Just briefly, your Fonor. 
RECROSS EXAMINATION 


BY MR. THAU: 


Q Those large features were the nose, the eyes 


and what else? 
A Lips. 
Q They were particularly distinctive and that is 


why you remembered them; is that right? 


A Yes. 
Q Do you recall whether you made it a point when 


giving these two people's descriptions to emphasize the 


large eyes, nose and lips? 
A Yes. 
Q You did? 


A Yes. 


Q Have you had occasion to review a report prepared| 
by an FBI agent purporting to contain the exact description 


of the female you gave? 
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Morrison - recross 


MR. REILLY: I objec t. I think he ought to 


show the report. 


THE COURT: No, he can ask her if she recalis it 
and if she doesn't, then he has two options. 
Q Did you ever see a report which contains what 


purports to be a ceascription you gave of the female? 


A Yes. 
Q Would you agree with me that description speaks 
nothing at all about large eyes, nose or lips? 
A No. 
Q It does not? 
No. 
MR. THAU: Thank you. 
MR. MITCHELL: Just one question, your Honor. 
RECROSS EXAMINATION 
BY MR. MITCHELL: 


Q You said that the female was taller than the 


male. Do you recall telling the FBI in your interview on 


March 8th that the female was between five feet five and 
five feet six and the male was five feet eight? 
A I don't remember. 
MR. MITCHELL: I have no further questions. 
MR. REILLY: Nothing further, your Honor. 


THE COURT: Mr. Thau? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791.1020 


ADE 


A570 

Merrison - f 

MR. TH: C0: No, thank you, your Honor. 

THE COU: Thank you very much. You are 

| excuwed. 

5 | (Wi.ness excused.) 
6 | THE COURT: Let me speak with counsel at the | 
7 | side bar for a moment relative to the timing. The hour 7 

8 | is approachine one. I would just like to follow up with | 
9 | you, if the jury will be patient for a moment. | 
10 | (At the side bar.) ' 
ll | : THE COURT: Mr. Reilly, do you believe that 
L | this would be an appropriate time for a luncheon recess 

13 or do you have a short witness? 

14 | MR. REILLY: No, I don't, so it would be | 
15 1 appropriate. , 
16 | THE COURT: We'll take our luncheon recess at 
17 || this time. } 
18 | Do you have commitments? 
| MR. THAU: I have a 1.15 sentence and two 1.45 i 
20 | sentences. 
2 THE-COURT: 2.15 would be idea. [I'll tell the | 
22 | jury. | 
MR. MITCHELL: I have something to attend to. , 
“a | (In open court.) : 
2 | THE COURT: Ladies and gentlemen, we have just . 
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conferred at the side bar. We are going to take our 


luncheon recess at this time. Counsel have certain things 


that they must do during the luncheon period, as does the 


Court. Therefore, I'm going to ask the jury to return 
at 2.05 p.m. We will try to get started promptly at that 
time. Please do not discuss the case among yourselves. 


If you should learn anything about the case from any source 
outside the cor -=toom you are directed to report the matter 
to me at once upon your return. 

Pinally, I ask the jury to continue to keep an 
Open mind on all facets and faces of ne anne until the 
case has been completed and has been given to you following 
my charge. 

The jury is excused for lunch and is requested 
to return at 2.05 p.m. 

Enjoy your lunch. 


(Luncheon recess.) 
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AFTERNOON SESSION 


(Jury present.) 


THE COURT: Good afternoon, ladies and aaa 


We will continue now with the Government's case. 


MR. REILLY: Our next witness is Mr. Credell. 


Wih&G ft AD CREDELL, JFR., called as a 


witness by the Government, being first duly sworn, 


testified as follows: 
DIRECT EXAMINATION 


BY MR. REILLY: 


Q Mr. Credell, where do you work? 

A I work for Holmes Protection. 

Q Where is that? 

aA The main office is 370 Seventh Avenue. 

Q What is your job with Holmes Frotection 
Company? 

A I work on the surveillance cameras in the 
banks. 

Q Is one of the banks that you service the 


First National City Bank at 40 West 57th Street? 
A Yes, it is, Judge. 


Q Directing your attention to March 5, 1976 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


did 


10 


11 


gg F&F B RB 


fav i 4 rm 


A573 
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y 
mes Credell - direct A; 
you have occasion to go to the First National Civy Bank 


at that address? 


A Yes, I did. 
Q Tell us what you did? 
we The Holmes central office received an alarm 


and I proceeded there and removed the film and turned it 


over to the FBI. 


Q Is that your job, to remove the film? 

A Yes. 

- And you did remove the film? 

A Yes. 

Q And you also replace that film with new, unused 
film? 

A Right. 


MR. REILLY: I would like to mark two exhibits, 
Government's Exhibit 4 and 5 for identification. 
(Government's Exhibit 4 and Government's 
Exhibit 5 were marked for identification.) 
Q I'm going to show you Government's Exhibit 4 
and 5 for identification. I will ask you to open up 
Government's Exhibits 4 and 5 for identification. 


What does Government's Exhibit 4 for identi- 


fication contain? 


A This is camera No. 2 and it is one reel of 
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2 35 millimeter film. 
3 Q Do you recognize that particular roll of film? 
4 A Yes, I do. 
13 S$ | Q Teil me what it is from? | 
i 5 
6 A It is from 40 West 57th Street. if 
7 Q On what date? 
8 | A 3/5/76. , 
9 | Q Is that the film that you handed over to the | | 
10 : FBI on that date? | | 
nu | A Yes, it is. | 
12 Q Did you make any notations on it? | 
13 | A Just the dates and the lens settings and that j 
14 it was a holdup. | | 
5 | Q Would you inspect Government's Exhibit 5 for | : 
16 identification, please? | 
17 | A The same thing, another camera. | 
18 Q Is that agai at the First National City Bank | 
| at 40 West 57th Street? | 
| A Yes. | 
21 | THE COURT: What camera number was that? | 
2 | THE WITNESS: This is camera No. l. | 
2 | Q Tell us what you did. You went to camera 
% | No. 1 and took that film out of there? 
2 || A Yes, I did. 
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Q Did you make any notations on the can 9f 


the film? 


A That it was a holdup and the lens setting. 


Q Is that your writing? 
A Yes. 


Does the date appear? 


Yes, it does. 
What is the date? 
A - 3/5/76. 
Q Are you familiar with the manner in which the 
surveillance cameras operate? 
A Yes, I am. 


Q Would you tell us first of all whether this is 


a camera which takes pictures continuously or every few 


seconds? 


THE COURT: Or not. 


Q Or not. 

a As soon as the holdup button is pulled the 
cameras run continuously. 

Q How many feet of film are contained in the 
cameras? 

A 100-foot rolls. 

Q What happens when you run out of film? 


It stops completely. 
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Q If the alarm is not pressed no pictures are 


taken; is that correct? 
A Correct. 


MR. REILLY: No further questions. 


I do have one further question. Excuse me. 


I would like to mark as Government's Exhibit 6 
for identification this single pice of paper. 
(Government's Exhibit 6 was marked for 
identification.) 
Q I'm going to show you Government's Exhibit 6 
for identification. 
Would you just examine it quickly? 
Yes. 
Did you produce that for me today? 
Yes, I did. 
Q Did you produce that from the records of Holmes 
Protection Agency? 
A Yes, I did. 
Q Is that a record which is kept in the normal 
course of Holmes Protection Agency's business? 
A Yes, it it. 
Q Was it part of the business of Holmes Protection 
to keep such a record? 


A Yes. 
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Q Finally, were the entries which appear on 
that slip of paper, that record, made at or about the 
time of the events described? 
A Yes. 
Q Could you just tell us what that record is? 
This states -- 
MR. THAU: I ask that he need read from it. 
Q Just describe the the record generally? 
A This describes the time that the holdup button 
was pulled. As soon as the button is pulled, which was 


1.58, it is turned over to the police. 


Hoes does Holmes Protection receive notice of 


Through the hold-up alarm. 
There is a direct.connection from the bank to 
the Holmes Protection Agency as well as to the police? 
A Yes, there is. 
Q Does it describe any other events? 
A What time Holmes axvived at the bank and what 
time we gave it over to the police. 
MR. REILLY: I would like to offer in evidence 


Government's Exhibits 4, 5 and 6. 


MR. THAU: May we approach the bench on that 
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Credell - direct 

THE COURT: Yes. 

MR. MITCHELL: May I look at this a minute? 

THE COURT: Yes. 

(At the side bar.) 

MR. THAU: Your Honor, this evidence relates 
to Count 3 about which I've made a motion, as you know. 

I don't know whether you have had a chance as yet to 
inspect the grand jury minutes and to decide my motion. 
In the event you have not, then I think it would be 
premature for an offer on that count. 

THE COURT: I have examined the grand jury 
minutes in camera and although the presentation was totally 
by hearsay“the grand jury was advised that they could see 
and hear further witnesses. I find that each element of 
the crime of attempted bank robbery was presented to the 
grand jury. Accordingly your motion is denied. 

MR. THAU: May I be heard on this? There is 
no doubt in my mind that were an agent to have quoted 
Mrs. Lily Yu he would have spelt out a crime of attempted 


robbery. The question here is the grand jury having 


indicted these defendants on trial, these specific defendants } 


what evidence was there presented which pointed to them 
rather than to anyone else? 


THE COURT: There was sufficient evidence in the 
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form of the hearsay statements of Miss Yu and photographs 
for the Court to conclude that there was some direct and 


additionally there was circumstantial evidence sufficient 


for the crime of attempted bank robbery. 

Do you want to add anything, Mr. Reilly? 

MR. REILLY: No, your Honor, just to put on the 
record that I did make available to you the grand jury 
testimony in connection with Mr. Thau's motion to strike 
Count 3. 


THE COURT: That is correct. 


| 
| 
for the jury drawing the appropriate inferences to indict 


I think it would be appropriate at tris point 
if the Court harded the minutes to the clerk and directed 
tr=* they be sealed. If at some future date someone 
wishes to have the Court of Appeals inspect these minutes 
they may make an appropriate application to do so. 


MR. THAU: I appreciate that. 


MR. MITCHELL: I'm bothered by this: 

Once a witness takes the stand we are entitled 
to every bit of 3500 material. 

Did Miss Yu testify before the grand jury? 


THE COURT: No, she did not testify before 


the grand jury. 


MR. MITCHELL: Then it would become necessary 
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for us in order to «et that testimony the FBI agent, to 


ae, See 


get it as 3500 mater 1. 


26 2.79 ee etn 


THE COURT: You can deal with that in whatever 


uaniee: 


manner you see fit. At this point I will tell you that 
Lily Yu did not testify before the grand jury. 
MR. THAU: That is the representation that 


was made to us. 


Or CP a, ere >. Ph oe Aer 


THE COURT: Miss Kruger, I hand you the grand 
jury minutes which were turned over to the Court by Mr. 
Reilly. They are in an envelope. I ask that you seal 
t*am and mark the envelope "Under seal; not to be opened 
unless there is a further order of this Court o. of a 
higher Court." 

Is that agreeable, gentlemen? 

MR. THAU: It is, your Honor. 

MR. REILLY: Yes, your Honor. 

MR. MITCHELL: Yes. 

MR. THAU: With respect to 6 for identification, 
your Honor, I object to 6. Obviously it was from the 
teller. It says, "Note passes." Unless this witness 
can represent that any part of this film depicts equivocal~ §& 
ly someone passing a note, then the content of it is 


obviously hearsay presumably from Miss Lily Yu, so even 


pd a eC 9 2 


though they kept it in the regular course of business, it 
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does not make a hearsay statement admissible. 
MR. REILLY: It is a statement that the robbery 
that took place was by a male and female at the particular 


time indicated on the reverse side. In that sense it 


is nothing more than a report of the bank robbery and not 


that the defendants committed it. It may be and you 
may find it more appropriate, since there iz no indication 
of your clients on this piece cf paper, NO. 6 -- 

MR. THAU: To stipulate to the fact -- 

THE COURT: -- that on that day and at that 
time there. was an attempted holdup at that bank a male 
and female and that they got away, period. 

MR. REILLY: And that Holmes Protection Service 
got to the bank at a certain time. 

MR. THAU: I wouldn't dispute that they got to 
the bank at some time in the day, whatever time he says. 

THE COURT: In response tc an alarm. 


MR. THAU: Yes. He has already testified 


REILLY: At 1.58 p.m. 

THAU: If that is what he says. 

MITCHELL: Wait a moment. Before I 
stipulate -- I'm bothered by something. I don't know if 


you caught it. The original time on here was 2.09, not 
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2638. It is crossed out. That is what I'm going to 

object to, unless we have a complete explanation. This 
might have been another holdup in spite of what Miss Yu 

said. There might nave been something wrong with the 

mechanism. It is an altered document and unless you 

can show me who made the alteration -- 

THE COURT: There does seem to be a change. 

MR. REILLY: Yes, your Honor, on their records 
there was a change. This is what I call a duplicate 
document. We'll let the witness explain. 

THE COURT: All right, I'll let ‘ou proceed in 
that regard. Then if after counsel has heard the 
witness testify they wish to stipulate, all right. 

I suggest you approach Mr. Reilly outside the hearing of 
the jury and then, if not, I'll consider the offer. 

MR. REILLY: With respect to 4 and 5, is 
there any objection to that, gentlemen? 

MR. THAU: This is part and parcel -- 

MR. MITCHELL: If there is no satisfactory 
explanation of time I'm going to object to it. 

MR. THAU: Since they relate to the film. 

THE COURT: I think there is enough in the 
record for me to take 4 and 5. I'll withhold my ruling 


on that until Mr. Reilly finishes his inquiry. 
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(In open court.) 


BY MR. REILLY: 


Q Directing your attention to Government's 
Exhibit 6 for identification, I call your atte ‘on to 
the first two entries, 1976 March and it gives the time 
as 1.58 and there is a crossed-out figure. 

THE COURT: Crossed-out time. 
Q Crossed-out time. Can you tell us what the 


crossed-out figure relates to? 


A I have no idea. 
Q And the figure 1.58 -- 
A 1.58 is when the holdup button was pulled. 


THE COURT: From what do you derive that knowl- 
edge? How do you know that? 

THE WITNESS: Because it was stamped. As 
soon as the alarm comes in it is stamped, 1976, March 5. 

THE COURT: Yes, ‘ut the stamp is a slightly 
different number than 1.58. Someone has written over the 
1.58. 

THE WITNESS: That is true. 

THE COURT: Can you explain the reason for that 
discrepancy? 

THE WITNESS: No, I cannot. 


THE COURT: Is there any indication that there 
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were two holdup alarms from that branch on the afternoon 
of March 5, 1976? 
THE WITNESS: No. No, not on this sheet, no. 
THE COURT: In any event, as I understand 
your testimony, when the alarm button is pushed the cameras 
start to function? 
THE WITNESS: Yes. 
THE COURT: And they continue to function until 
they run out of film? 
THE WITNESS: Right. 
THE COURT: And you went to the bank on March 5, 
1976, what was the condition of the cameras and the film 
in them? 
THE WITNESS: The cameras were out of film 
completely. 
THE COURT: There is no way, is there, once 
the alarm button is pushed for the cameras to be stopped 
or reversed; they do just have to run out; is that 
right? 
THE WITNESS: Yes, they could be stopped, but 
it is very unlikely. It is under lock and key. 
THE COURT: Who has the lock and key? 
THE WITNESS: Holmes Protection. 


MR. MITCHELL: May I ask a question onthe voir 
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THE COURT: Yes, you may. 
‘ VOIR DIRE EXAMINATION 
5 BY MR. MITCHELL: 
6 Q Is it possible -- 
vy THE COURT: Anything is possible. I think | 
8 | you'd better rephrase your question. | 
° Q Suppose the teller were to pull the alarm 
10 but not enough and then after a while, say some time later 
ll | because of the original pull, the rest of it sprang out 
2 | and so the alarm rang; is that possible? 
13 THE COURT: You either pull the alarm or not. 
| “4 | Or could you pull it partially and the mechanism 
1 | not be activated? 
16 | THE WITNESS: It is possible. It is possible. 
W Very unlikely, but possible. 
18 Q It is possible? 
A Possible. 
2 | Q And you yourself do not know who made the change 
| 
al | in ink on the record? 
2 A No, I don't. | 


MR. MITCHELL: I'm going to object to its 
introduction in evidence, your Honor. 


MR. REILLY: We'll withdraw this particular 


| 
| 
| | 
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exhibit, your Honor. We are now offering 4 and 5. 

THE COURT: That is the film taken from the 
cameras in the bank. 

MR. MITCHELL: May I state an objection? 

THE COURT: Please do. 

MR. MITCHEL: I object on the ground that there 
is no proof before this Court as to the time when this 


film was activated. 


MR. REILLY: In response, your Honor, the witness 


has stated that on March 3, according to the record there, 
it was loaded and it wasn't taken out until he went there 
at 3.15, some time in the afternoon, to take it out on 
March 5. Therefore, as Lily Yu has testified, she 
pushed the alarm some time around 2 o'clock and the police 
came shortly thereafter and Holmes Protection was notified. 
It seems obvious that these films had to reccru the event 
that Miss Lily Yu described. 

THE COURT: The objections interposed “~ 
Government's Exhibits 4 and 5 for identification ..e over- 


ruled. 


6 for identification has been withdrawn and 
will remain marked for identification. 
(Government's Exhibits 4 and 5 were received 


in evidence.) 
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MR. REILLY: We have no further qudstions of 
the witness. 
MR. MITCHELL: No questions. 
CROSS EXAMINATION 


BY MR. THAU: 


Q Mr. Credell, you yourself don't make any prints 


from the frames of these films, do you? 

PN We do, but not from those rolls. Those rolls 
are turned over to the FBI. 

Q Just before I resume my examination, if I have 
any, let me just look at something. 


Is this negative film or is that reverse 


A It is developed -- I don't know how the FBI 
developed it. 

Q They developed it? 

A Right. 


How long does that film run, by the way, 100 


Approximately four minutes. 


Had you inspected this reel before you brought 


No, I haven't. 


Have you any knowledge whether the way the reel 
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is wound, what I'm looking at now, which is the end of 


it, would be the beginning of the film or the end of the 


£.1m? 
A Probably it would be the beginning of the film. 
Q You are not certain of that, though? 
a No. 


THE COURT: Is there a way to tell by some 


marking on the film? 


Q I show it to you. 
A No, not on these rolls. 
Q 35 millimeter film generally is numbered, that 


is, frames are numbered on the type of films that you use 


On a private camera, for instance. Is this numbered 
as well? 
A No. 


MR. THAU: Thank you very much. 
MR. MITCHELL: No questions. 
MR. REILLY: No further questions, your Honor. 


THE COURT: Thank you very much, sir. 


(Witness excused.) 
MR. REILLY: Our next witness is Edward F. 
Higgins. 


THE COURT: Mr. Higgins, please. 
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EDWARD FRANCIS HIGGI 
*s a witness by the Government, being 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. REILLY: 


Mr. Higgins, where are you employed? 


I'm employed as a special agent for the FBI. 


How many years?. 
Five years. 
During March of 1976 wh were you stationed? 
New York ~ y. 
What squac are you assigned to? 
A Bank Robbery Squad. 
Q Are you familiar with an attempced bank robbery 
of the First National City Bank at 40 West 57th Street 
on March 5, 1976? 
A Yes, I am. 
Q Are you the case agent in charge of that bank 
robbery for the FBI? 
A Yes, I was at that time when the case was 
assigned. 
Q I will show you Government's Exhibits 4 and 5 
in evidence. I will ask you whether you have seen the 


outside of those containers before? 
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Yes, = have. 
Q Tell us the circumstances? 
A These are bank robbery surveillance films 


which were exposed during the bank robbery of the First 
National City Bank at 1:0 West 57th Street on March 5, 
1976. I first siw these films at the photographic 
laboratory in our office on or about March 8, 197, at 
which time I reviewed the films looking for persons who 
met the description of those persons who attempted to rob 
the bank on that day. 
Q Did you find any frames that depicted those 

individuals? j 

MR. MITCHELL: Objection. 

MR. THAU: Objection. 


THE COURT: Yes, it calls for a conclusion. 


I think you ought to go about it slightiy differently. 


Q Did you choose any frames based upon the state- 


ments which were provided by the bank personnel? 


A Yes, I did. 

Q What did you do with the frames? 

A I made an order that those frames be printed. 

Q Did the photograph laboratory return the frames 


to you, the positives of the frames that you selected? 


A Yes, they did. 
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Q I am going to show you Government's Exhibit l 


Higgins - direct 


for identification and ask you to look at that photograph. 


Do you recognize that photograph? 


A Yes, I do. 
Q Tell us where you first saw it? 
A This is ane of the photographs which was 


printed from one of these rolls of film. 


MR. THAU: Objection. The question was where 


did you first see it. 
THE COURT: Yes. 
A In our photographic laboratory where I picked 
it up. 
Q Didn't you look at something before you picked 
it up in a developed fom? 
THE WITNESS: I'm sorry. 


Q You reviewed Government's Exhibits 4 and 5; 


is that correct? 


A Yes. 

Q The negatives? 

A Yes. 

Q Does Government's Exhibit 1 for identification 


correspond to any frames on either Government's Exhibit 4 


or Governmen:'s Exhibit 5? 


PN Yes, this is one of the -- this is a print of 
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| one of the frames. 
| Q That was produced by the FBI photographic 
| laboratory? 
°) A Yes, it was. 
i| | 
. | MR. REILLY: I offer in evidence Government's 
q Exhibit 1. 
8 MR. MITCHELL: May we see it, please? 
9 | THE COURT: Yes. 
10 MR. MITCHELL: Will your Honor bear with me for 
11 | a moment? 
2 | THE COURT: Of course. 
13 | (Pause.) 
14 | MR. MITCHELL: May I ask a preliminary question? 
15 | THE COURT: You may have a voir dire. 
16 | ‘ VOIR DIRE EXAMINATION 
7 || BY MR. MITCHELL: 
18 | Q At the time that you picked the frame to be 
8 developed did you have a description of the clothes of the 
x | male alleged perpetrator? 
21 | A Yes, I did. 
= | Q Was that a dark blue or black short leather 
= | jacket? | 
24 A Yes, I recall it was. | 
3 Q And in Exhibit 1 for identification is there 
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leather jacket? Just yes or no. 


A Not that I can see. 
MR. MITCHELL: I'm going to object, your Honor. 
THE COURT: Mr. Thau, do you wish to make any 
incuiry? 
MR. THAU: Yes, your Honor. 
VOIR DIRE EXAMINATION 


BY MR. THAU: 


Q Mr. Higgins, do you know a Mrs. Lily Yu? 
A I've met her, yes. 
Q Did you meet her before you ordered a print 


from one of the frames? 

A No, I did not. 

Q So that you did not consult her with respect 
to your inspection of the entire film before you made a 
decision on which frame to print? You made a selection 
yourself; is that right? 

A That is right. 

Q Now, this device that you used to review the 
film, is this a device that turns 4 negative into a 
positive, that reverses the process, essentially? 

A No, it remains a negative. 


Q It remains as it is here on the film so that 
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what is white appears black; is that right? | 


A That is correct. 
Q How many frames would you say there are in these 
5 | two exhibits? 
6 | A There would be hundreds in each roll. I don't 
7 || know exactly how many. 
8 | Q Hundreds? 
9 | A Yes, sir. 
10 | Q It was your information that these films had 
ll | been started the moment an alarm had been pulled; is that 
12 right? 
13 A That is correct. 
16 14 | Q Did you make any prints of anyone standing by 
15 } a counter? | 
16 | A Yes, I did. 
17 | Q A teller's counter? 
18 | A Yes, I did. 
19 | Q May we see those? 
20 | A We didn't retain those prints. We retained 
21 |] only the prints that I felt were suitable for purposes of 
2 | identification. | 
23 | Q How many persons would you say, young black | 
“4 | persons, appeared over these hundreds and hundreds of | 
25 | frames which you did not print? 
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: | A I couldn't even estimare. 
3 | Q Have you done a good deal of this reviewing 
4 of negative film in your career? 
5 A Yes, I have. 
| 5 | Q I'm sorry? 
| T A Yes, I believe I have. ‘ 
| 8 Q To the point where in your judgment on this 
9 | negative film you could distinguish a black person from a 
10 white person? 
ll | A Yes. 
e | Q Would you agree with me that there were black 
3 persons fitting the general description of the persons 
14 you were interested in those frames and that those black 
18 persons were persons other than the ones on which Exhibit l 
6 for identification focus? 
7 | A I don't believe I could say that without 
8 reviewing the films again. 
Q What is your recollection of it? 
| A I don't recall seeing it. 
21 | Q Look at Government's Exhibit 1 for identifica- | 
2 | tion again. Look toward the left margin of it. DO you | 
3 ! see there a young black man with 4 long coat? | 
a A Yes, I do. | 
3 | Q Could you estimate his age from that vantace 
| 
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point? 

A I would estimate him as 30. 

Q He is not the focus of your attention in this 


picture, however; is that right? 

as That is correct. 

Q And there are other black females in this photo 
alone, this one frame, other than the one on which you are 
focusing your attention; is that right? 

A That is: right. 

Q Do you know what a contact print is of a 
35-millimeter film? 

A No, I don't. 

Q Let me describe something to you and ask you 
whether you have seen it. 

Have you ever seen a roll, just such as the 
film looks like, that roll being an actual series of 
positive pictures made from the film by placing the film 
in contact with photograhic paper. Hence the word 
contact print. It is made without enlargement. Do you 
know what I'm talking about? 

A I have seen positive prints similar to the 
negative prints, but I didn't know how they were made. 

I'm not familiar with the term contact print. 


Q Are those ever made or did you make any or 
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were there any made from this film? 
A Yes, they were made. 
Q Did you order one to be made? Did you order 
that a contact print be made? 


A Are you referring to something like -- I mean 


Q A contact print is something the same size 
as the film? 

A No. 

Q And it rolls up in the same manner as the film. 
You are not familiar with that? 

A I've never seen it. 


Q You have no way of estimating, have you, how 


many black males and black females approximately 20 years 
of age appear on the two films sitting in front of you? 


A Mo, & don't. 


Q I may have asked you this before and, if so, 
forgive me for being repetitious. It is clear that the 
selection that you made from these hundreds of frames 


was a selection not assisted by Mrs. Yu, the teller. 


A That is correct. 


MR. THAU: I would object. I would like to 


state my reasons at the bench, your Honor, perhaps. 


MR. REILLY: Before doing so, may I just inquire 


further and perhaps save Mr. Thau some trouble? 
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| : 
BY MR. REILLY: fs 
Q You did not speak with Miss Yu; is that : 
| correct? ji 
5 | A Correct. 
6 Q From whom did you learn of the description of 
7 | the alleged robbers on that day? 
8 | A Before reviewing the film I spoke to Special 
9 | Agent Al DiBono who was at the bank and who interviewed 
10 | witnesses at the bank. 
ll | Q Did he tell you that she had supplied him 
12 | a detailed description of the two alleged attempted 
13 | robbers? 
14 | MR. THAU: Objection to "detailed," your 
5 | Honor. 
16 | THE COURT: Yes, not that word. 
17 || Q Did he advise you whether or not Mrs. Yu 
18 | provided a physical description of the two -- 
MR. THAU: Unless this officer is going to be 
20 | a witness, I would object to that as hearsay. 
21 | MR. REILLY: This is in answer to Mr. Thau's -- 
2 | THE COURT: I'll take a yes or no answer, that 
23 | is all. | 
4 | A Yes. 
25 | Q Directing your attention to a photograph, 


| 
| SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE | | 
i POLEY SQUARE. NEW YORK. N.Y. - 791-1020 | ' 


gs fF B RB 


| 
| 


A599 


mcs Higgins - direct 1R® 
which is Government's Exhibit 1 for identification, 

Mr. Thau had reference to a young black male to the left 
of the film. Why did you not focus on the young black 
male to the left of the film or photograph? 

A Based on the information which I had been 
provided, I was looking for a male and female together. 

Q With respect to the two females Mr. Thau alluded . 
to in the photograph, why did you not focus on one of 
them? 

A I concluded they were children. 

THE COURT: We'll go to the siue bar, unless 
Mr. Thau wants to ask you somettring. 
VOIR DIRE EXAMINATION ( Continued) 
BY MR. THAU: 

Q The questions just asked you by Mr, Reilly 
referred to this one frame of a film containing countless 
frames; is that right? 

A Yes, sir. 

Q You cannot assert, can you, that nowhere in 
this film is there not another young black couple, can 
you? Can you tell us with certainty that no. young 
black people other than the one you are focusing on appears 
in that whole frame? 


A There is not another couple in this sequence. 
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I didn't review every sequence 6n the film. 
Q By sequence, do you mean one continual operation 
of the camera and then another stop? 
A That is correct. 
Q How many stcps do you ascertain there had been 


in that film from the moment it started rolling until the 
moment it stopped? 

A I never ascertained how many there were. 

Q There are some. When you use the term in 
sequences you speak in terms of interruptions and resump- 
tions; is that right? 

A I wasn't concerned with the number of sequences. 
I was looking for the last one and I went to the beginning 
of the last one and viewed that sequence in its entirety. 

Q When you speak of sequences you speak, do you 
not, of film stopping and the film resuming? 

A That is correct. 

Q You you remember that there were sequences in 
these films; is that right? 

a Yes, sir. 

Q Have you any way of ascertaining by inspection 
of the film the time lapse between two sequences? 

A Not in those particular films, no. 


Q I notice that before you answered the question 
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you looked at Exhibit 1, the photo. Have you any way 
of ascertaining this by looking at the film? 
om Not these particular films, no. 

THE COURT: Do you know whether or not these 
films stopped and started from the time the camera first 
started rolling until the time the camera ran out of film? 

THE WITNESS: When the last sequence -- after 
the last sequence beyan, your Honor, there was no s >. 

THE COURT: What about before that "last 
sequence" had begun? 

THE WITNESS: There would have been stops and 
resumptions. Most banks, they will test the cameras 
periodically to see if they were worki..j and this would 
account for stops and resumptions. They will be activ ic. 
in the bank which will cause a bank employee to activate 
the camera for’ one reason or another, which would accoun* 
for other stops and resumptions. 

THE COURT: Do I understand that you took this 
frame from the very last sequence? 


THE WITNESS: Yes, sir. 


Q Do you know how long that whole film runs, if it 


runs in one continual taking? 
A No, I do not. 


Q Approximately? 
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A I don't have any idea. 

Q And the prints you made was from the tail end 
of the film? 

A It was from the last sequence. 

Q Do you know how the two cameras are disposed in 
that bank? 

A One is over the door and one is to one side of 
the door. I don't recall which side. 

Q And Exhibit 1 is a shot taken by which camera; 
do you know? 

A Bo, fI don't know. 
VOIR DIRE EXAMINATION 
BY MR. MITCHELL: 

Q You told the Court and jury before that the 


reason that you didn't use the sequences where there were 
people at the tellers window is that they were not identi- 
fiable; is that correc .? 

A I said that I selected this one as I felt it 


was the best one for purposes of identification. 


Q Were the others identifiable? 
A As I recall, the rext frames of this sequence 
were not. 


MR. MITCHELL: I have no further questions. 


MR. THAU: Your Honor, may I go to the side 
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(At the side bar.) 

MR. MITCHELL: Your Honor, I have already made 
my objection, but I will amplify my motion now. If there 
was interruptions, as I have been trying to develop, with 
the other man, that would mean that the people who actually 
perpetrated the holdup would have been depicted if they 
were identifiable. 

Now, if as in this picture the man was wearing 
a long coat, you could show it. Therefore we have to 
assume -- I'm doing this -- that he wasn't wearing a long 
coat or they couldn't identify it or it was blurred. 

Those are the ones who perpetrated the holdup. We have 
not the burden of establishing what my client and his 
partner were doing in the bank, since there was no iden- 
tification by Miss Yu, and I'm going to object to this 
photograph as highly prejudicial. 

MR. THAU: I think that the Government ought 
to have given us innumerable frames to see whether the 
outer clothing of the people who stood by the counter was > 
reasonably similar to the outer clothing worn by the 
defendants on Exhibit 1. This selection that was made 
by this witness without consultation with Miss Yu, who 


herself couldn't identify these defendants if they happened 
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to have been there quite innocently, and that is why thev 


, 
- 
PO ee att ne CY 


were arrested. I don't think the picture is 
admissible. g 
MR. REILLY: The person who really knows how if 
| this machine works was just on the stand 15 minutes ago. ‘ 
B 
@ 7 | This individual has no firsthand knowledge on how the film 
6 | works, but even so, there is testimony that the film was 
9 | turned over 3.15 that afternoon; that there was no other 
10 : bank robbery on that day; and, further, that their 
li | presence in this picture is actually circumstantial and 
2 | actual evidence on their presence there shortly after the 
13 | bank robbery. 
i4 MR. THAU: And if Mr. Reilly or I happened to 
15 have been in that bank and someone fitting our general 
16 description had been accused of it, but the teller couldn't 
7 say it is Reilly or Thau who did it -- it is highly 
18 | prejudicial. 
| 19 | MR. MITCHELL: The witness in answer to my 
» | question, the witness Credell, admitted that it was possible 
21 | for the camera to start and stop and then start age n, and 
“ I say to your Honor that there could have been other people | 
oo 3 | there and I den't think the Government has met its burden. 
| THE COURT: That is a matter which you can ; 
argue to the jury, and I'm certain you will. ; 
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’ | Inasmuch as the entire roll of each film is 
. in evidence and the Government has chosen to put in this | 
: one frame, I'm going to do two things: | 
° No. 1, I'm going to overrule your objection and | 
. admit the print, Government's Exhibit 1 for identification, | 
‘ into evidence and, of course, permit you overnight, if you | 
. wish, to review the rest of the film, which I gather . 
. takes approximately five minutes for each roll, and if 
10 you choose to have overnight development and want printed 
il | any other prints from these rolls I would consider the 
* authenticity already to have been established. I will permit | 
ag you to offer them in evidence. 
* | MR. THAU: With proper equipment it takes | 
16 | five minutes, but by hand -- 

| ” | MR. MITCHELL: Would your Honor do this in 
q the interests of justice: | 
" One, hold up the admissibility of this thing | 
» | until the other things are developed; and, two, ask the | 

| FBI, which has the best lab in the city, to produce the | 

21 | pictures hy tomorrow morning. 
= | MR. REILLY: I object to that. 
3 THE COURT: If you want to go after the court . 
” day with the agents and have them run through a screening 
3 | facility, I'll permit you to do that. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YOi:K. N.Y. = 791-1020 


7 


+ 


i 


10 


1] 


21 


A606 
mcs Higgins - direct | Shep 

As far as holding up the admission into 
evidence of this print, the answer is no because what I'm 
doing is saying you now have available to you the complete 
document and if you choose on the defense case to put in 
any other material, I will permit you to do so without 
having to put in any other witnesses or any further 
testimony. 

MR. THAU: The back of that picture has a 
statement signed by Miss Yu. That ought to be kept 
out. 

THE COURT: Yes, I agree. 

MR. REILLY: We will substitute. 

THE COURT: I have indicated what you may do. 
I have also indicated my ruling. The exhibit is 
received. 

MR. REILLY: I would like the record to 
reflect that I made available two rolls of film to Mr. 
Thau yesterday afternoon if he wished to have looked at 
them. 

MR. THAU: I con't deny it. I don't recall it 
either. 

MR. MITCHELL: Your Honor, would you instruct 
or find out from Mr. Higgins where I can meet him at 


5.30? I assume we will work until 5. I have to go 
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to my office. I want to ask him to run the print off, 


just the print of the individuals at the teller's 
window. 

MR. REILLY: I don't know whether they can 
run off prints. 

THE COURT: I think there would be some sort 
of viewer. I understand what you do with movie film, 
you develop it so that it can be run through a projector 
and can be seen. If you want a particular frame you do 
that in the same manner as you print a regular photograph. 

MR. THAU: That is right, that is the type of 
film you have in your private camera. 

MR. MITCHELL: Can we find out from Mr. Higgins 
where they have viewing apparatus? 

THE COURT: Yes, after he finishes. 

(In open court.) 

(Government's Exhibit 1 was received in 

evidence.) 

MR. REILLY: I offer 1-A, a substitute exhibit, 
as we agreed. 

THE COURT: Yes. 

Is that agreeable to counsel? 

MR. THAU: Yes. 


MR. MITCHELL: Yes. 
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THE COURT: 1-A is received in evidence, the 


Court noting that the objection to Exhibit 1 was overruled. 


(Government's Exhibit 1-A was received in 


5 | evidence.) 


Mm 


Q Mr. Higgins, are you personally familiar with 


how the camera machines at the First National City Bank 


a | 


8 | at 40 West 57th Street operate? 
9 | A No, I'm not. 
10 || MR. REILLY: No further questions. 

| | 
nu | MR. MITCHELL: No questions. | | 
2 MR. THAU: No questions. 
13 | THE COURT: Very well, you are excused, Mr. 
14 Higgins. | 
15 Ladies and gentlemen, we will take our mid- 
16 | afternoon break at this time, which will be ten minutes, 


17 || and then we will proceed until the conclusion. 
18 | The jury is directed not to discuss the case- 
among themselves. Please keep an open mind on all facets 
20 | of the case until the case has been concluded and given to 
21 | you following my charge. 
2 | (The jury left the courtroom.) | 
| (Recess .) 
“a | MR. REILLY: I would like to make an application| 
25 | to call Mr. Higgins back to the stand in connection with Yl 
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the sequence testimony that he made. I think it will 
remove some doubt as to the significance of that. 

THE COURT: You may do so. 

(Jury present.) 


THE COURT: The Government has made an applica- 


tion to recall Mr. Higgins. 


EDWARD FPRARC 1.8 HIGGINS, resumed. 
DIRECT EXAMINATION (Continued) 
BY MR. REILLY: 

THE COURT: Mr. Higgins, you will continue 
your testimony under the same oath as was administered 
earlier. 

Do you understand that? 

THE WITNESS: Yes, your Honor. 

Q Mr. Higgins, during the recess did you have 
an opportunity to review Government's Exhibits 4 and 5 
now in evidence? 

a Yes, I did. 

Q And directing your attention to your testimony 
concerning sequences, were you able to determine with 
respect to Government's Exhibit 4 how many sequences 
there were in that can or roll of film? 

A There was one sequence of approximately five 


frames which showed the bank with no one in it; showed 
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the interior of the bank with no one in it. 


Q Was there a sequence thereafter? 

A Yes. 

Q How many sequences in total were there? 

A Two sequences. 

Q Was the second Sequence the sequence that you 
examined? 

A Yes. 

Q What proportion of the roll of film did that 


second sequence encompass? 

A The vast majority, 95 per cent. 

Q Is that the sequence that you examined in 
looking for the frames that you were asking to be made up 
as positives? 


A Yes. 


Q Now, with respect to Government's Exhibit 5, did 


you examine the number of sequences in that roll of film: 


A Yes, I did. 
Q How many did you determine to exist? 
A A total of threes sequences, the first of which 


was approximately four frames, the second of which was 
approximately ten frames. Both the sequences showed 
the interior of the bank with no one in it. The third 


sequence depicted -- was the rest, the remainder of the 
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film, which was that which I viewed earlier. 
Q When a bank alarm goes off, what effect does 


that have on your camera? 


MR. MITCHELL: Objection, your Honor. 
THE COURT: If you know. 
If you know. 


THE COURT: Or what effect did it have on the 


camera at that branch of the First National City Bank, if 
you know. 
THE WIUNESS: When the alarm is activated the 

cameras are activated simultaneously by the same button. 

Q Do you know whether there are any interruptions 
or stops once an alarm has activated the roll of film? 

A It can be turned off. 

Q It can be? 


A Yes, sir. 


Q And in your examination of Government's Exhibits | 


4 and 5, was it turned off? 

MR. THAU: I object to that question in that 
it is probably not within the realm of this witness' 
competency. 


THE COURT: Do you know how it can be turned 


THE WITNESS: I know that someone at the bank, 
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if the suspicion button is pressed, someone at the banx 
can turn it off. 

THE COURT: By doing - with some device or 
other or what? 

THE WITNESS: Yes, your Honor. 

Q If a bank alarm button is pressed is it 

possible to turn the film off? 
THE COURT: If you know. 
A I don't know. 
Q Do you know what the normal practice is? 
MR. MITCHELL: Objection. 
THE COURT: Sustained. 
MR. REILLY: Nothing further. 
CROSS EXAMINATION 
BY MR. THAU: 

Q With respect to the first sequences in which 
you say no one is in the bank, do I understand this to 
mean that no one is on the public floor? 

A No one is within the purview of the camera. 

Q Did you inspect those frames to see whether 
there are tellers or other workers, employees of the bank, 
behind the counter? 

A No, I tidn't. 


Q So basically what you are talking about is no 
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one being on the public area of the floor? 
A That is correct. 
MR. THAU: Thank you. 
THE COURT: Thank you very much, Mr. Higgins, 
you are excused. 
(Witness excused.) 
MR. REILLY: The Government's next witness is 


Nora Palmer, 


NORA P. PALMER, called as a witness 
by the Government, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION 


BY MR. REILLY: 
MR. REILLY: May I have a short side bar? 


THE COURT: Yes. 


(At the side bar.) 
MR. REILLY: Mr. Miller advises me that he 


ascertained as he brought Miss Palmer in here that she has 


been looking around for a bathroom and if she is on the 


stand very long she will need a recess. 


MR. MITCHELL: My problem is this: 


| 
| 


I don't know how he intends to start, but having 


gone through the preview I think in fairness to the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


24 


A614 


“ fy v) 


_ ts 


mcs Palmer - direct 
defendants she should start by saying -- we're not going 

to contest the arrest and she should start with the fact 
that she saw him and placed him under arrest and placed 

the girl under arrest and go on from there. I don't 

think that outstanding arrest warrants make any difference. 
I don't want to get in that she identified him from a 
photograph. I don't think that is proper. 

MR. REILLY: I think that is proper. I don't 
think there will be any information about outstanding 
arrest warrants. 

MR. MITCHELL: There is a question of fact 
even on the photograph that has been admitted. There is 
a question of: Is it him? Is it her? I don't want the 
detective to pick up that same photograph and say “That 
is him. That is why I arrested him." 

THE COURT: I'm going to first hear from 
Mr. Thau. 

MR. THAU: I think Mr. Mitchell is right, 
because if she is permitted to say "I had a photograph," 
she is substituting her own judgment as to whether these 
are the people depicted, for the jury's judgment and it 
should be the jury's judgment. We don't contest the 

arrest. I suppose the only reason Mr. Reilly is calling 


her is to introduce the gun and the nce, the demand note. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. = 791-1020 


10 


11 


kg FF B RB 


A615 


mcs Palmer - direct 


It is principally that. I think that can be accomplished 


quite efficiently without going into the photographic 
business. 

MR. MITCHELL: One other question. That 
raises a secondary problem. Are you going to introduce 
any alleged admissions from her? 

MR. REILLY: No. 

MR. THAU: I don't know how Mr. Reilly had 
prepared Detective Palmer, but if you agree with Mr. 
Mitchell and myself maybe Mr. Reilly ought to speak to his 
witness so that she doesn't blurt something out. 

THE COURT: I don't think she would blurt any- 
thing out. 

MR. THAU: I don't mean that in a pejorative 
sense. Witnesses have sometimes been known to do that. 

MR. REILLY: We do not agree with Mr. Thau 
and Mr. Mitchell. 

THE COURT: If you want to put it your way you 


can do it. I would prefer that you begin that they saw 


him and she can even say based on a description which 

she had she recognized him, and therefore they got out of 
their car and placed him under arrest and conducted the 
search in question. I think . »ovr can do it just as well | 


based on a description which she had. 
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Do you want to speak to her for a moment? 

Is that satisfactory, gentlemen? 

MR. MITCHELL: Yes, your Honor. 

MR. THAU: Yes, your Honor. | 

(In open court.) | 

THE COURT: I believe the witness has been sworn. 
Is that correct? 

THE WITNESS: Yes. 

THE COURT: Very well, would you begin now, 


please, Mr. Reilly. 


Q Miss Palmer, where are you employed? 

A I'm a member of the New York City Police Depart- 
ment. 

Q For how many years have you been a member of 


the New York City Police Department? | 


A For 12-l1/2 years. 
Q What is your present position? | 
af I'm Detective assigned to the Major Case 
Squad. ! 
Q When were you first assigned to the Major Case | 
Squad of the New York City Police Department? 
A February 1976. 
Q Prior to that time what were your duties? 
A I served in the Narcotics Squad. I served 
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in the Homicide Squad. I served in Burglary-Larceny and 


I served in the Sex Crimes Squad. 


Q Directing your attention to March 12, 1976, 


were you on duty that day? 


A That is correct. 
Q What were you doing that day? 
A I was on patrol, my partner and I. 


THE COURT: Were you on foot or in a vehicle? 
THE WITNESS: In a vehicle. 

Q What was your assignment that day? 

A My assignment that day, as every day, is bank 


robbery investigations. 


Q In particular, were you conducting a particular 
surveillance? 
A On March 12 the office in conjunction with the 


PBI agents were conducting a special investigation into 


the arrest of persons identified as Mr. and Mrs. Green. 


Q Did you have a description of Mr. and Mrs. 
Green? 

A Yes, I did. 

Q Did there come a time when you Saw Mr. and Mrs. 


Green that day? 
A Yes, I did. 


Q Yell us approximately when that was? 
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A It was approximately twenty to three. 

Q . Where were :you located at the time? 

A We were parked on Broadway betwen 53rd and 
54th Streets. 

Q What kind of a car were you in? 

A We were in an unmarked police car. 

Q Were you with -.nybody else? 

A Yes, I was. 

Q With whom? 

A My partner, Detective Wilbur Segree. 

Q Were you both wearing plainclothes. 

A We were wearing street clothes. 

Q Tell us what happened -- when and where you 
first saw Mr. and Mrs. Green? 

A I first saw them, and I believe my partner and 


I saw them simultaneously, as they were walking north on 
Broadway on the west side of the street. As they 
approached the car Mr. Green looked at me and we exchanged 
glances. Mrs. Green was on the curb side or the building 
side \f the street, so I don't recall her noticing me. 
I recognized her, but I don't recall her noticing me. 

MR. THAU: Objection to "I recognized her." 

THE WITNESS: I recognized her. 


THE COURT: I'm going to let it stand. She 
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said she recognized Mrs. Green. 
THE WITNESS: Yes, the person who fit the 
description of Mrs. Green. 
Q How about Mr. Green? 
A Yes, immediately. I recognized Mr. Green, but 
he also saw me. 
THE COURT: Your eyes met? 
THE WITNESS: Yes, we exchanged glances. 
Q What happened then? 
A I allowed him to pass the car. At that 
moment my partner exited the car. He exited into the 
street, which is the traffic side. Momentarily I exited 


the car. I observed Mr. Green looking back. I observed 


very normal and I walked in the direction north on 
Broadway. I allowed my partner to get around them. 
As we approached 54th Street Mr. Green looked around and 


I was standing there and I told him “Police." 


He immediately raised his hands. Mrs. Green 
dropped her bag. I asked them to move -- 
Q Her what? 


A Mrs. Green dropped her pocketbook. She dropped 
it and remained standing there. 


Q Where was Detective Segree at that time? 


A He was in back of Mrs. Green. 
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| Q Coming the other way, towards you? § 

| A Yes, they were sandwiched between us. I 
Q What happened? 

A , I asked them to move against the wall, which | 

| they did. | Both of them still had their hands raised. | 


At that point I told them they were under arrest, bank | | 
! robbery, and I asked Mr. Green, did he have anything, and 
he said yes. 

i I asked him where. He said in the left 

| side of his pants. My partner, Letective Segree, lifted 


his jacket and removed a small weapon. 


| Q You mentioned that a bag was dropped by Mrs. 
} Green? 
A Yes. 
| Q What became of the bag? 
i 
A I picked that up. I retrieved the bag. 


Q Did you have occasion to observe the small 


weapon on Broadway and 53rd Street? 


A 54th Street, yes, sir. 


| Q Did you observe whether or not it contained 


any rounds of ammunition? 


A We did. It contained three rounds. It was 


THE COURT: It was emptied? 
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THE WITNESS: ‘The bullets were removed. 
THE COURT: Right there on the street? 
THE WITNESS: He ascertained whether it was 
loaded or unloaded and he removed the bullets. 
Q You are referring to Detective Segree? 


A Yes. 


Q At the time of the arrest the gun was really 


loaded; is that correct? 
A Oh, that is correct. Well, loaded -- it 

had ammo in it. It was not loaded. 

THE COURT: I believe you said it nad three 
rounds? 

THE WITNESS: Yes, that is correct. That 
is not loaded. 

THE COURT: Not fully loaded? 


THE WITNESS: It was loaded, but not fully 


What did you do after this time? 

A Well, at that point I conducted a superficial 
search on Mrs. Green, that is, patting her down, ascertain- 
ing if there was any weapons. I didn't ask her about 
any weapons. 

A crowd started to gather and in the best 


intarests of everyone we took them to the station house. 
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Q When you got to the statior house, did you have 
occasion to examine the contents of Mrs. Green's handbag? 
A Yes, at the station house after a search had 
been conducted the contents of Mrs. Green's bag was emptied 
out in the station house and a note, a demand note was 


retrieved from that bag. 


Q Do you recall on what kind of paper this demand 


note appeared? 

A It was, as I recall -- it was a bank stationery, 
a note written, handwritten note. 

THE COURT: I believe the question was if you 
recall what color. 

THE WITNESS: I don't recall the color. 
No, I do not. 

MR. REILLY: I would like to mark as Government' 
Exhibit 7 for identification this one slip of paper. 

(Government's Exhibits 7 was marked for 

identification.) 

Q Showing you Government's Exhibit 7 for iden- 
tification, I would like you to examine it and tell me 
whether you recognize that exhibit? 

A Yes. 

Q How do you recognize it? 


I remember “I went all the money” instead of 
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"I want all the money.” I remember that phraseology 
which she -- that was whet I remembered more specifically, 
but I remembered the wording itself. 
Q Had you seen that before? 
A Yes, I did. 
Q What was the time you had seen that before? 
A March 12, 1976. 
Q Is that when you emptied the contents of Mrs. 
Green's bag? 
A Yes. 
MR. REILLY: I offer Exhibit 7. 
MR. THAU: May I reserve voir dire for cross- 
examination? 
THE COURT: Yes. 
Do you wish a voir dire now, Mr. Mitchell? 
MR. MITCHELL: No. 
THE COURT: I have an offer in front of me. 
I'll wait for counsel to make their objection. 


MR. THAU: Since I wanted a voir dire, but 


preferred not to do it now, but I will, and then resume 


cross-examination. 
MR. REILLY: I have no objection to that 
procedure if Mr. Thau limits his voir dire appropriately. 


THE COURT: He wants the voir dire now and I'm 
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going to rule now. 
MR. THAU: I will do the voir dire now, your 

Honor. 
VOIR DIRE EXAMINATION 
BY MR. THAU: 

Q Detective, you work for the New York City Police 
Department; is that right? 

A That is correct, sir. 

Q In that capacity you are employed not only 
to detect and prevent crimes but also to gather evidence, 


be it physical evidence or testimonial evidence and preserve 


it for later delivery in a courtroom such as this? 


A Only certain cases, sir. 
Q Those that go to trial? 
A No, sir, not in this particular case. In this 


particular case the Federal agents handled all physical 


evidence and they do most all the interrogation. 
Q Be that as it may, you had made an arrest, you 


and your partner; is that right? 


A That is correct. 

Q Two New York City police officers? 

A That is correct. 

Q In keeping with good police practice, when you 


seize any physical evidence whether it be drugs, weapons, 
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Papers, documents, you have to make sure thwat that evidence 
is preserved intact for presentation to a Court later on; 
right? 

A The continuity is important. However, the 


continuity -- 


Q Yes or no? 
A The continuity is, yes. 
Q Tust liste to my question and answer? 


MR. REILLY: It has been answered. 
THE COURT: Let's not have speeches. 
Next question. 

Q In the New York City Police Department there 
is a place called the Property Clerk's office? 

A That is correct. 

Q If it were not a case which was turned over by 
the New York City Police Department to the Federal 
authorities it would have been your duty to properly 
label and preserve whatever you seized and it would have 
been your duty to take it to the Property Clerk's office; 
is that correct? 

A That is correct. 

Q And it is the practice of your department, is 
it not, goad police practice, that ycu mark the contraband, 


whatever it is, whether it be a bag or heroin or a gun or 
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1S 
A / 


that you mark it in suc! a fashion that 


later on you could look at it and say "Yes, that is my 


mark. I handled that and here are my initials and the 


date"? 
A 


Q 


That is correct. 


This is for the purpose of insuring that what 


is presented in the courtroom months, years later is 


actually the real McCoy, it is stuff that you seized on 


the date stated? 


A 


Q 


That is right. 


I show you Government's Exhibit 7 for 


identification and ask you in what manner you, Detective 


Palmer, marked that piece of paper in the fashion you 


and I have been discussing these last few moments? 


A 


Q 


A 


Q 


This demand note was not marked by myself. 


Turn it over? 


No, it was not marked. 


Sometimes contraband is of such a nature that 


you cannot make an inscription on it, is that right? 


In other words, if you seize heroin you obviously cannot 


yvrite on the white powder, right; you write on the 


container? 
A 


Q 


That is correct. 


You stick it in an envelope, perhaps; 
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Yes. 
And on it you put the name of the person from 


whom you secured it, the place, the hour and your 


initials and you date it; is that right? 


A Yes, sir. 

Q So, too, with paper contraband, isn't it correct 
that sometimes you put that in the Property Clerk's 
envelopes; im fact, you always put it in the Property 
Clerk's envelopes? 

> Repeat the question. 

Q Let's say you make an arrest for stolen checks, 
forged checks; right? 

Have you ever made such arrest? 

A No. 

Q Have you ever seized any paper evidence in 
the course of your career with the New York City Police 
Department? 

A This paper I seized. 

Q Have you ever seized any other papers? 

A There were other papers. 

Q Have you not put those papers in a Property 
Clerk's envelope which you sealed, you taped and you 


inscribed with your name and shield number ar the time 
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of seizure and the date of seizure and name of person from 


whom it was seized? 


a To be delivered to our Property Clerk's office. 
Q fhat is what I said. 

A Yes. 

Q Did you take any of the precaustions that we 


have been discussing now with respect to 7 for identifica- 
tion? 

A No. 

Q Did there come a time when you turned this 
piece of paper over to the Federal agent? 

A That is correct. 

Q And at that time did that agent -- by the way, 
who was the agent? 

A Agent Roach, as I recall. 

Q You used the phrase chain of custody before. 


Did you use that phrase a moment ago? 


A Chain of continuity. 

Q That is continuity of custody of evidence; 
right? 

A Right. 

Q It is vital in your field and ours, isn't it, 


Detective, that there be shown an unbroken continuity of 


possession of a particular piece of contrabari lest some- 
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thing happen to it when the chain is broken; is that 
right? 

A It is, yes, sir. 

Q It is for that purpose that when one law 
enforcement official turns a piece of evi¢:nce over to 
another law enforcement official that transfer be noted for 
later proof; is that right? 

A That is important, sir. 

Q So when you turned 7 for identification over 
to Mr. Roach, did he give you a receipt for it? 

A No, he did not. 

Q Did he look at it and say "Detective Palmer, 
you know one day we're going to have to testify about this 
piece of paper. Where is your mark on it?" Did he say 
that? 

Did he ask me that? 

Yes. 

No, sir. 

You just handed it over to 
And made an entry on it. 
Made a memorandum entry on 


In my memo book. 


How about on the paper? 


No, sir. 
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Q May I see your memo book? 


A It is there. Can you read it? This one 
here (indicating). 
Q Your memo book notes, does it not, that: 


"The demand note found in Debra's pocket 


book." 
Right? 
A As you read it, sir. 
Q Does your memo book show the turning over of 


that note to Roach? 

A No, sir. 

Q You've been on the Narcotics Squad, I think; 
is that right? 

A Yes, sir. 

Q Isn't it invariably so in a narcotics case that 
the contraband has to be placed in a Property Clerk's 
envelope and noted and this is where your memo shows that 
you got some drugs from a defendant or not; is that right? 

A That is correct, because it is delivered to 


our Police Department Property Clerk. 


Q When did you turn this piece of paper over to 
Mr. Roach? 

A On the 12th, after discusjion. 

Q What time? 
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A It was after the arrest, after the arrest it 
two or three. We went to the station house and we were 
there until they took them to FBI headquarters. 


Q an your training you learned about the use 


of finc»rprint analysis and handwriting analysis, haven't 


you? 

A That is right. 

Q And you are aware, aren't you, that certain 
substances accept fingerprints better than others? 


A That is correct, sir. 


Q Did you hand over to Roach 7 for identification 
just naked as it is now or did you preserve it in some kind 
of envelope so that whatever fingerprints there may be on 


it might not be smudged? 


A As I recall the incident, when the pocketbook 
was emptied and there it was ascertained that it was a 
demand note, the special agent retrieved it so he had 
handled 

Q Special agent who? 

A ™re special agant retrieved it. 


Q From the bag? 


A No, from when I ascertained that it was a demand | 


note, so I did not handle it. 


Q You never handled this p'. ce of paper? 
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A I didn't handle it to smudge it. The special 


agent was aware -- 
Q I don't think you are listening. 
How iong after you seized this from the pocket- 


book did you turn it over to Roach? 


A Immediately. 
Q He was there, right there? 
A As I recall, he was ther. There were FBI 


agents and our officers. There were many members of 
the FBI, agents, present at the station house. 

Q How long after you placed these two defendants 
under arrest did you reach the station house? 

A Whatever, five, ten m_.uutes. 


Q And you took them in your unmarked car to the 


station house? 


Te Re! oP yc tut tei SIV) a ee a es | 


A Yes. 

Q Did vou radio the FBI to show up at your 
precinct? 

A It wasn't necessary. 

Q They were there permanently? 

A No. We were on surveill«nce for the perpetratorg) 
in this cu.e, 20 the FBI agents in corjunction with our 


office were all on the streets and we used radios. 


Once the arrest was made a call went over notifying all 
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Members that an arrest was made and we were en route to 


the Midtown North Station House. 


Q 


So that when you reached the precinct the 


FBI agents were there already? 


yt 


Q 


A 


Q 


A 


Yes, members of our department -- 
Yes or no, Detective? 

Yes. 

Was Roach there? 


At that moment, I don't know. There was lots 


of confusion. 


Q 


Did you take Debra Green -- you had her 


pocketbook in your possession, your physical possession 


between the time you picked it up off the street and the 


time you arrived at the precinct? 


A 


Q 


A 

Q 
suppose? 

A 


Q 


That is correct. 

You never let it go from your person? 
No, sir. 

You had your own bag also? 

That is right. 


You took Mrs. Green into a detention room, I 


Yes, sir. 


Is it then and there that you emptied the bag? 


No, sir. 
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Q When did you empty the bag? How soon or long 
after you reached the station? 

7 After I searched ines took her into a private 
cell and conducted a searcn, I took her into the squad 
room. 

Q You were clutching her pocketbook as you 
were searching her? 

A No. 

Q Where was the pocketbook while you were con- 


ducting your personal search or your search of her person? 


rx On the floor. 

Q Where? 

A Right adjoining, right in the -- 

Q In the detention cell? 

A Yes. 

Q So that you took that bag in the detention 
cell? Did you fill out any pedigree papers, name, 


azddress, age? 
A That is done with the arrest. That wasn't 
done then. 
THE COURT: Done later? 
THE WITNESS: Later. 
Q Did you take her straight to the cell as soon 


as you entered the precinct? 
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As I recall, I took her immediately into the 


And you were taking the bag with you? 
That is correct. 
And your own bag with you? 
That is correct. 
And was there anybody else in the cell? 
Yes, there was some prisoners. 
Female prisoners? 
Yes, female detention cell. 
How many? 
A I don't know. There asn't -- they weren't in 
this cell -- are you familiar with the cells, Counselor? 


Q I haven't been in a prisor that often. 


A From her cell, down the hall, there were other 


prisoners arrested. 

Q She had an individual cell? 

A That is correct. 

Q After you searched her -- by the way, you found 
nothing on her person of any note? 

A On her body? 

Q Yes. 

No, sir. 


You emptied her bag. Where was that done? 
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A Upstairs. 
Q Did she accompany you upstairs? 
A Yes, she was with me at all times until she 


was turned over to the Feds. 

Q “s this upstairs room one in which it is 
customary to empty bags or other types of receptacles? 

A Sure. 

Q In other words, if you arrest someone with a 


big box and you think there may be stolen property in the 


box you'll dump the contents of this box on the same table | 


as you dumped the contents of her bag; right? 


A Possibly. 

Q At that stage of the proceedings was Roach 
there? 

A As I recall, he was there. As I recall, there 


were several agents. 
Q Is ‘t at that peint that you decided to turn 
them over to the Federal authuritids .r to turn the case 


ever to the Federal authoritids? 


A That is automatic, Counselor, procedure. 

Q Did Roach say to you, "Detective, I'm taking 
over, .'.1. take all the evidence"? 

A “his is standard procedure. 

Q Is that what you say he told you? 
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A No, no, I'm informing you that that is standarl 
procedure, that the cases are turned over to the Federal 
agents for prosecution in Federal Courts. 

Q If he was there as you brought up the unopened 
bag, do I understand that you handed him the bag so that he 
might take both prisoners and contraband? 

A There was no real reason. 

Q Did you cause Government's Exhibit 7 for iden- 
tification to be analyzed either for the presence of 
anyone's fingerprints or did you cause a handwriting 
analysis to be made of the handwritten portion of that 
note? 

A No, sir. 

Q Both these methods of detection are available 
to your department, are they not? 

A To the Federal department? To my depa: tment? 

Q To the State as well as the Federal? 

A Yes. 

Q The Police Departmert can take fingerprints? 


A Oh, but of course. 


Can also run handwriting analysis, can't they? 


That is correct. 
MR. THAU: Your Honor, a chain hasn't been 


shown here. May I have one quick other one? 
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THE CO\"%T: You can ask all the questions you 


want, and then, Mr. 


Mitche.l, if you have any, I want you 


to cover whatever you want on the voir dire. I'm prepared 


to rile as soon as you finish. 


MR. THAU: Thank you. 


Q After you gave this to Roach, when is the next 


time you saw it? 


A Today. 


Q Who gave it to you? 


A It wasn't given to me. It was shown to you. 


1] 


in Q I'm sorry. Okay, you haven't seen it since 


the day of the arrest. 


* 
2 


| MR. THAU: Your Honor, no chain of custody here. 


14 
i THE COURT: De you wish to conduct an additional | 
i | voir dire? 
. | MR. MITCHELL: No, your Honor. I'm going to 
* | Object on the ground that it is not binding on my client. 
Goer " | THE COURT: I will hear from Mr. Reilly. 
oe | MR. REILLY: Your Honor, we have established, 
1“ | first of all, that the witness recalls the note being a 
- | Chemical note that flopped right out of the bag. When 
= | shown the particulszr note she immediately recognized it by 
” | the nature of the distinctive writing or actually mis- | 
‘ : spelling in the note and for that reason we contend that 
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sufficient has been shown to receive this in evidence. 

It is a question merely of cross-examination 
and I would think that we have shown the history of this 
particular note from the time Miss Palmer picked it up 
until this very moment. 

MR. THAU: Mr. Reilly makes light of the chain 


of custody argument when the customary way a prosecutor 


introduces something is to trace it from the beginning of 
time to the end and he says “And I open a lock-sealed 
enveloped with the initials" -- 

MR. REILLY:. If it is a bag of heroin or sone 
other non-differentiated substance, but not when it is as 
distinctive as that. 

THE COURT: Would you comment as to whetlier 
this comes within the purview of Rule 901 of the new 
Federal Rules of Evidence. relative to authentication? 


MR. THAU: Excuse me. Mr. Reilly is turning 


THE COURT: Yes, I suggest you look at 901 and 
see if perhaps you have an objection. If you have an 
objection I'll be more than happy to let you ask further 


questions. 


MR. THAU: Does your Honor have reference to a 


subsection? 
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2 | THE COURT: Look at the illustration in 901(b) 
3 | (1). Needless to say, that is merely by way of illustra- | 
4 | tion. If you'd like to ask some more questions you may. | 
5 | If you choose not to, I will. | 
6 | MR. THAU: Your Honor, I stand on my objection. | 
7 | THE COURT: Very well, thank you, you stand 
8 | on oie objection. 
9 | BY TH® COURT: 
10 | Q Detective Palmer, I show you Government's 
ll | Exhibit 7 for identification and I ask you to look at it. 
2 | Would you tell me when and where you saw it for the first 
13 time? 
14 | A I saw it on March 12, 1976 in the station house. 
15 | Q From what did it emerge when you first laid eyes | 
16 | on it? | 
17 A Prom the handbag belonging to Mrs. Green. | 
18 | Q I ask you to look at the note front and back | 
and tell me if that note or document is in the exact same | 
| form that it was when you first saw it? | 
21 A That is correct, your Honor. 
d 2 | Q Has anything been added to the front? | 
| 
23 A Nothing. | 
%A | Q Has anything been added to the back? | 
25 | A piece of paper stapled. | 
| | 
| 
| 


A 


A641 
Palmer - 230 
Q A piece of papei, stapled, Government's Exhibit 
7 for identification? 

That is correct. 

Anything else? 

Nothing else. 

THE COURT: If anyone wishes to inquire further 
they may do 

THAU: Not on the note, your Honor. 
REILLY: No questions, your Honor. 

MR. MITCHELL: No, your Honor. 

THE COURT: The objection is overruled. b § 
received against Debby Green. 

Mr. Reilly, let me hear at the side bar your 
comments relative to James Green. 

(Government's Exhibit 7 was received in 

evidence.) 

(At the side bar.) 

MR. REILLY: The evidence to date has been 
that both Mr. and Mrs. Green, we contend, both jJefendants, 
appeared in three different banks together and presented 
a note. The note was presented by Mrs. Green in Mr. 


Green's presence and a gun was shown on two occasions by 


Mr. Green in her presence. They operated together. 


They were found together as they were walking up Broadway. 
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We therefore think there is ample evidence in the record 


for this to be found against Mr. Green. 


THE COURT: We do have an aiding and abetting 


MR. REILLY: This is a joint venture. 

THE COURT: Do you feel that this comer within 
aiding and abetting? 

MR. REILLY: And the joint venture. 

MR. MITCHELL: It is not admissible until the 
jury finds that. 

THE COURT: I'm going to receive it only against 
Debra Green and instruct the jury that they should only 
consider it in connection with their consideration of the 
charges against Debra Green. 

MR. THAU: And the corollary is that the gun 
would be admitted only as to him. 


THE COURT: I'll deal with that at the appropri- 


(In open court.) 
THE COURT: Ladies and gentlemen, the exhibit 


which has just been received is admitted into evidence 


against Debra Green, and should only be considered by you 


in connection with your consideration of the charges ayainst 


her, that is, Debra Green. 
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MR. REILLY: May I have Government's Exhibit 
7 in evidence shown to the jury? 

THE COURT: You may. 

MR. REILLY: While they are 1 -king at it may 
I continue? 

THE COURT: No, , nothing happens while the 
jury is looking at an exhibit. 

(Pause.) 

THE COURT: You may proceed, Mr. Reilly. 
BY MR. REILLY: 

Q Do you know whether there is a Chemical Bank 
branch located in the vicinity of 54th Street and Broadway? 

A Yes, there is a Chemical Bank located there. 

Q I'm not going to mark for identification 
Government's Exhibit No. 8, which happens to be a revolver 
and we'll mark as 8-A the holster and 8-B a series of 
three bullets. 

(Government's Exhibits 8, 8-A and 8-B were 
marked for identification.) 

Q I'm going to show you Government's Exhibits 
8, 8-A and 8-B for identification. I will ask you whether 
you have ever seen those exhibits before? 

A Yes, sir. 


Q When did you first see those exhibits? 
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When they were removed from Mr. Green's left 


Did you see them thereafter? 
In the station house and today. 

Q Was any record made of any of those three 
exhibits? 

A Yes. 

Q What record was made of those ex,ioits? 

A I will produce it. 

Q I would like to show the witness 3526 and ask 
whether this would refresh her recollection? 

A This is the a-res: sheet and there is also -~- 

Q fs this arrest sheec something which was made 
at the time of the arre t of James Green? 

A That is correct, at the station house. 

Q On the arrest sheet wes a notation made as to 
the serial number of a weapon that was taken from him? 

A Yes, that is right. 

Q Is the serial number recorded there? 

A 263309 with three live rounds. 

Q I would like you to examine Exhibit 8 and see 
whether you can determine whether there is any identifying 
mark with respect to a serial number on that exhibit? 


A The serial number on the revolver is 263309 
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and the initials WRS. 
Q What are the initials WRS; what do they 


refer to? 


A Wilbur Ralph Segree. 
Q =s he your partner? 
A That is correct, sir. 


Q Have you seen either one of these three 


exhibits since that time prior to today? 
A No, sir. 
Q Have they changed in appearance in any way 


since you last saw them? 


A They appear the same. 


MR. REILLY: I wish to offer in evidence 


Government's Exhibits 8, 8-A and 8-B. 


THE CUURT: 8 is the reolver, 8-A is the 


holster and 8-B is the three rounds. 


MR. THAU: Against James Green only, I suppose? 
REILLY: I would offer them against both 
defendants. 
THE COURT: All right, let me see if there is 
any voir dire that anyone wishes to conduct an: then I 
will hear whatever argument you wish to make, gentlemen, 


on the admissibility and as against whom at the side 


bar. 
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VOIR DIRE EXAMINATION i 
BY MR. MITCHELL: 

Q When is the last time you saw 8 for Leni fication 
before today? | : 
A On March 12th. : 
Q When on March 12th? 
A At the station house, at the station house | 
where they were arrested. | 
Q Who showed it to you? 
A I saw it in the street, and then I saw it again 
in the station house. : 
Q Who had in the station house? 
A Detective Segree. | 
Q Did he show it to you in the station house? 


Did he say “Here, look at Exhibit 8? 


4 
§ 
; 
Bs 
; 
i 
E 
; 
§ 
: 
» 
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A No, sir. 

Q Did you see what the detective did with the | 
revulver? | 

A I don't uncerstand the question, sir. 


MR. MITCHELL: Please read the question. 
(Question read.) 
A Wien? 


Q In the station house. 


THE COURT: Let's start at this point: 


7 aeVvO3OT_eEemmEm.mrereeeee 
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You said that this particular exhibit 
contained some initials on it. 

THE WITNESS: That is correct. 

THE COURT: Did you see the initials being 
made? 

THE WITNESS: I don't recall seeing the 
initials being made. 

THE COURT: When you got to the station house 
with Detective Segree and your two prisoner on March 
12 did there come a time when you saw thed revolver? 

THE WITNESS: Yes, there came a time when I 


saw the revolver. 


Q Who was present when you saw the revolver? 
A There were several officers present. 

Q Who had the revolver in his hand? 

A Detective Segree. 

Q What did he do with it? 

A I don't know. 


MR. MITCHELL: I have no further questions. 

MR. THAU: I don't have any questions, if it 
is offered just against James Green, ond that was to be 
argued at the bench, I supposed. 

THE COURT: Let me suggest that we proceed to 


the side bar and I wil hear from counsel. 
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2 | (At the side bar.) 
3 | MR. THAU: The Court having decided the way 
4 | it did concerning the note which was seized from my 
5 | client's person, the analogy and corollary is that the gun 
6 i be admitted only against James Green and not against 
a her. I see no distinction here. 
8 | MR. REILLY: Your Honor, the note itself says 
9 | “we" underlined. I'll take back the "underlined." 
10 It says "we have guns." The note was found on Mrs. 
11 | Green. Mr. Green had the gun. I think for that reason 
2 | reason alone this is evidence that Mrs. Green knew there 
¢ 13 was a gun and ‘she therefore should be charged with receipt 
gn 14 of evidence of the sun against her and I therefore renew 
15 my Offer that this note also he accepted against Mr. Green, 
16 | who was the one who had the gun. 
17 | MR. THAU: Now you are saying that there is 3 
18 | every reason to believe that these two went into or were F 
going into banke one with a gun and one with a note; that 
James Green knew just as well that Debra had a note and 
: 21 | she knew that ne had a gun. 
. 22 THE COURT: Would you like me to reverse my 
( 23 ruling. I think it might be the appropriate thing to do. 
y | You are convincing me now that I should and I think I 
5 will. 
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MR. THA’ at you to be consistent. 
I think consistency { the product of a wise judicial 
mind. 

(Pause.) 

T7= COURT: Although it may appear to you 


gentlemen that there is an inconsistency here, I have 


considered the charges, the assav’t charges. Now, I know 


you can make a threat with a note and that has obviously 
been done, but here when they both walk up to severz. 
counters together, when the man produces the weapon fre.i 
his pocket and they both stand at certain counters and 

in certain instances actually receive money from tellers, 
I think that with the charges which are contained in this 
indictment and with full consideration given to the 
doctrine of aiding end abetting, it would be appropriate 
for the Court to permit the proffered exhibits to be 
introduced against both defendants. 

We have a chain of custody point here that I 
want to’ just dwell on with you. Mr. Mitchell has 
indicated that the detective who actually made the seizure 
is Detective Segree and he is the one also who makred his 
initials cn the weapon. I know you have proved that the 
weapon has a certain serial number and that serial number 


appears on the arrest or police records. That may well 
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be enough. I would like to hear you on the obvious chain | 
of custody arcument here so that I can ascertain why we 


have not had tiie detectir . made the seizure and I'll 


hear anything you wan* to say on the subject at this 


point. 

MR. REILLY: Your Honor, she has testified that 
she was there when the gun was withdrawn. She okserved ~ 
it at that time. She observed it back at the station 
house. 


THE COURT: Did she check the serial numbers? 


I don't recall her testimony precisely. 


MR. MITCHELL: She did not testify to that. 


MR. RTILL’* There was an arrest .eport made 


at that time. 


MP. MITCHELL: Not by her. 


MR. REITLY: No, but it was made. The reason 


we hav-:'t Mr. Segree here at this time is that he is | 
out of the country on his honeymoon. The witness Nora 
Palmer, his partner, participated in the arrest. She i 
is familiar with the signature. I think that is 
adequate. 

THE COURT: I have determined to make the : 


following ruling and to a certain extent it reverses an 


indication I made a few moments ago. I'll hear you, Mr. 
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Mitchell. 

Do you want a voir dire if it is going to be 
admitted? Do you have anything” 

MR. MITCHELL: Nc. 

THE COURT: I may be reversing a rulirg that I 
made a few minutes ago, but I have decided if I'm going to 
be wrong I'm going to be consistently wrong. 

This revolver will be received and I will 
instruct the jury it will be received and considered only 
against Mr. Green. 

MR. MITCHELL: I have my objection. 

THE COURT: Very well. 

(In open court.) 

THE COURT: The objection is overrule’ as to 
the proffered exhibits. 

The jury is directed to consider the proffered 
exhibits, Exhibits 8, 8-A and 8-B only in its consideration 
of the case against Mr. Green. 

(Government's Exhibits 8, °-A and'8-B were 


received in evidence.) 


MR. REILLY: Your Honor, at this time the 


Government rests. 
THE COURT: Do you have any more questions of 


Detective Palmer? - because it may be that the other 
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attorneys have some. 

MR. REILLY: I'm sorry, that is correct. 
I withdraw that statement. 

No further questions of Detective Palmer. 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Q Tell me, Detective Palmer, do you remember 
testifying here the other day? 

A Beg pardon? 

Q Do you remember testifying here the other day? 

A Yes, sir. 

Q At that time did you say that you were the one 
who seized the gun from Mr. Green and not your partner? 

A No, sir. 

MR. MITCHELL: I have no further questions. 
*SROSS EXAMINATION 
BY MR. THAU: 

Q Your partner, Mr. Segree, took care, did he 
not, to etch into the metal of this gun his initials; 
isn't that right? 

a That is correct. 

Q And that was for the purpose of identifying 
that which he later or might later testify he would seize 


from someone he had seized from someone? 
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A Yes. 

Q He did so even though he knew as well as you 
knew that this sase would be picked up by the rederal 
authorities .1 a matter of hours; is that right? 

a Obviously, sir. 

Q Did your failure to mark Exhibit 7 in any way 
have anything to do with the fact that the Federal 
authorities were doing to step into the picture? 

A Not necessarily. 

Q Assume that you were dealing with a State case 


strictly, a New York State prosecution, would you not 
have marked Exhibit 7 in any manner? 
oa Most likely, yes. 
Q Most likely? 
A Yes. 
Q In fact, it is required by the rules of the 
Department that you do; is it not? 
A If not marked, concealed in an envelope and 
mark that. 
Q And marke the envelope? 
A Yes. 
MR. THAU: Thank you. 
MR. MITCHELL; Nothing, your Honor. 


MR. REILLY: No further questions, your Honor. 
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THE COURT: You may step down. 
Thank you, Detective Palmer. 
(Witness excused.) 

MR. REILLY: Your Honor, the understanding 
here is a stipulation forthcoming from the defense with 
respect to the fact that each of the three banks in question 
were insured by the Federal Deposit Insurance Cc sporation. 

MR. THAU: That is so. 

MR. MITCHELL: That is so, your Honor. 

THE COURT: Very well. 

MR. REILLY: That being the case, your Honor, 
the Government rests. 

THE COURT: I will see counsel at the side bar. 

(At the side bar.) 

THE COURT: The defendants, as I understand it, | 
gentlemen, wish to reserve the actual argument of their 
motions until after they advise the Court whether or not | 
they wish to rest their case; is that correct? 

MR. THAU: That is correct. 

MR. MITCHELL: Yes, but without giving up our 
rights to -- 

THE COURT: You have reserved your rights just 
as if you had reserved the motions. | 


Now, is that satisfactory? 
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MR. MITCHELL: Yes. 

MR. THAU: Yes. 

THE COURT: All right. 

(In open court.) 

THE COURT: Mr. Mitchell? 

MR. MITCHELL: The defendant James Melvin Green 
rests, your Honor. 


THE COURT: Mr. Thau? 


MR. THAU: Defendant Debra Green res..s, your 
Honor. 


THE COURT: All sides have rested. Is that 


| correct? 


MR. MITCHELL: Yes, your Honor. 

MR. THAU: Yes, your Honor. 

MR. REILLY: Yes. 

THE COURT: Tomorrow morning's time is one 
thing I want to check with you just for a moment. I don't 
know your schedules and I just want to check with you 
before I instruct the jury. 

(r 'scussion off the record at the side bar.) 

(In open court.) 

THE COURT: wZadies and gentlemen, I have had 
a chance to confer with counsel. The jury will be excused | 


ia just a moment or two. You are directed to return tc 
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continue hearing this case tomorrow morning at 10 a.m. 

Let me indicate for a moment what you have 
ahead of you tomorrow so you can plan accordingly. We 
plan to begin at 10 o'clock. You will hear the closing 
arguments or summations of counsel beginning at appro«- 
imately that hour. The closing arguments will be 
followed by my charge which at my prevent estimate I 
would suggest will mean that the cass will be given to 
the jury some time around midday. From that point on 
the jury will begin its deliberatins. 

I have no way of knowing now how long or short 
your deliberations will be. Therefore I suggest that 
you indicate to your families that you may, may, be a 
little late tomorrow night. I don't know. And the 
reason I say this is, No. 1, I do not want them to worry 
and, No. 2, most important, I do not want you to deliberate 
under any pressure because your family does not know where 
you are. Therefore I instrvct all of the jurors to 
indicate to their families that they will be engaged in 
deliberations on this case and that it might run to a 
somewhat later hour. 

Ladies and gentlemen, as you are leaving 
tonight I will instruct you as follows: 


No. 1, please do not discuss this case or the 
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evieence in this case among yourselves or with anyone else 
as you leave the Court House, at your respective homes 
oer as you return tomorrow. Should you learn anything 
bout the case from any source, any source whatsoever, you 
are directed to report the matter to me at once promotly 
upon your assembling tomorrow morning. 

Finally, keep an oren mind on all facets of 
rhe case. You still have to hear the summations by 
counsel and the charge by the Court. Therefore, there 


is still portion of the case to dc. Keep an open mind 


until the case has been completed and given to you following 


my charge. 

The jury is instructed to return tomorrow 

Good night, everyone. 

ALTERNATE JUROR NO. 1: Will the alternate be 
dismissed? 

THE COURT: If all the jurors are well. 

MR. THAU: Would that be so only after the 
charge? 

THE COURT: Yes. 

The alternate jurors are excused by me when 
the jury is excused to deliberate on the case. 


(The jury left the courtroom.) 


THE COURT: Juror No. 10 has come forward as the 
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other jurors were leaving the courtroom and has indicated 


to the Court that she observes the Sabbath and would be 


require’ -o leave the Court House two hours before sunset. 


I suggest, madam, that we consider this matter 


among ours«elves and in the meantime I suggest that you 


tell your family, No. 1, that they should be prepared as a 


possibility that you'll be home somewhat late, but, No. 2, 


I wil’ 


tainly see to it, and I know counsel will, that 


in no way wil’ any of your religious customs and practices 


be viclated. We will see to that. 


JUROxX NO. 10: I live two hours from my home. 


THE COURT: I remember when you were selected 
you indicated that you wer a resident of upper Manhattan. 
We know what your problem is. 
Again, as I said to the others, please don't 
discuss the case with anyone, and we'll do what is right. 
JUROR NO. 10: Thank you very much. 
(Juror No. 10 left the courtroom.) 
MR. THAU: In that area, I wonder, since a voir 


is not permitted in Federal Court but is in State Court, 


whether you would permit us a short voir dire of that 
lady. I'll tell you why: 


I have had occasions in the State Court wher 


ry ° 


a juror, again Jewirh, has also raised this problem and 
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I have asked questions such as: 

To do justice is really the greatest mitzvah -- 
as it is called in the Jewish religion -- you could 
perform. Certainly this very religious person sees it 
as a duty to sit on a jury rather than an inconvenience. 
I've had a man who insisted that he sit through Saturday. 

THE COURT: This is a matter within the Court's 
discretion. My own feeling is that I would not want any 
juror to deliberate on this “ase under any mental pressure 
one way or th» other and if we have three alternate jurors, 
i suggest that we take this matter up when we see where we 
are at the conclusion ofthe charge. We can consider 
this matter and we'll deal with it finally when I have 
concluded my charge? Is that satisfactory? 

MR. THAU: Yes. 

MR. MITCHET.L:. Yes. 

Man. REILLY: Yes. 

This afternoon some time the marshal escorting 
Mrs. Green unavoidably got into an elevator with Mr. Lee. 
He understands that he must have seen Mrs. Green in hand- 
cuffs. He got off at the fifth floor. He let Mr. 

Lee get off the sixth floor. 
THE COURT: He seems to he an intelligent 


juror and one who I weuld suggest can judge the case fairly 
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Mr. Thau, you indicate now, having been advised , 
of this by Mr. Reilly, that you will not make any 
application to excuse Mr. Lee? 
6 MR. THAU: Right. I thank him for the 
% 7 disclosure. . 
8 THE COURT: Mr. Mitchell? 
9 MR. MITCHELL: No, I ask no instruction. | 
10 THE (JURT: It has struck the Court, as I : 
ll have observed the jury, that it is a bright, alert, 
= intelligent jury and I think under the circumstances we 
13 | ghoutd ali thank Mr. Reilly for having Fought the matter 
l4 to the Court's attention and in view of the statements 
6b | made by counsel we will leave this matter at that. 
16 | MR. THAU: Should anyone fine fault with me or | 
V7 not asking that this juror be removed, there are two ways | 
18 | of looking at these things. I think that seeing a 
, 19 defendant in shackles may well visit pity upon the defendant 
2 rather than anything else. That is basically my view. 
21 | THE COURT: We wiil proceed to the argument of 
. 2 | the motier: which were timely made when the Government | 
~ rested and .» connection with which I indicated that all 
24 | of your rights to make those motions would be reserved. | | 
25 I'll hear you at this time. 
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+ I know that the defendants have been taken by 
3 the marshals from the courtroom. Since this is a purely 
4 legal matter that we intended to - at the side bar, I 
suggest that if there is no objection from either counsel 
we proceed to the argument of the legal motions. 
Mr. Mitchell, do you have any objection to 
proceeding in the absence of Mr. Green? 
MR. MITCHELL: No. 
10 THE COURT: Mr. Thau, do yu have any objection? 
ll MR. THAU:. No, your Honor. 

THE COURT: Mr. Mitchell, you may proceed. 

MR..MITCHELL: Under Rule 29, your Honor, at 
this time I move to dismiss Counts l, 2,.3, 4, and 5, 
the five counts in the indictment, this being the end of 
the Government's case. I'm familiar with the rule which 
says that all facts have been testified to must be 
considere in -- 

THE COURT: In the light most favorable to the 
Government. 

MR. MITCHELL: Right. However, without 
dropping Counts 1, 3 and 5 I want to raise two separate 
questions. 

| 
| 


Counts 2 ard 4, putting in jeopardy the life 


8 ® BS B 


of another person by use of a dangerous weapon or device, 
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to wit, a handgun, as to those counts the Government 
has failed to prove that. this handgun is inoperable 
condition and therefore I think there is a failure ot pecet 
under Counts 2 and 4. 
8 far as Count 3 is concerned, which is the 


Lily Yu count, I think, your Honor, that Miss Yu, having 


failed to make an identifation, the mere picture in and 
of itself is not sufficient even under the most favorable 
rule to be submitted to the jury. That is on the 
preliminary motion at the end of the Government's case. 

THE COURT: I suggest that if a person is | 
engaged in a robbery and displays or points a gun to insure 
that he gets what he has come for and intends to produce 
fear in a person, the jury is permitted to infer from the 
facts that a gun pointed at a teller was loaded and capable 
of inflicting the deadly injury threatened by the one who 
employed it. I believe that what we must look to here 
is the effect of a person pointing what appears to be a 
gun at another person. 

I don't believe that it is necessary that the | 
gun be operable or that the Government need prove that the 
gun be operable. I don't see that as an element of any 
of the crimes charged in Counts 1 through 5 and therefore 


I deny your motion to dismiss Counts 1 through 5 against 
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James Green, which was based on the premise that 

Government failed to prove that the revolver was operative 

at the time of the three robberies in question. 

MF. MITCHELL: Now, YOur Honor, if you deny that, 
then, at the end of the entire case, after the defendants’ 
rested, I renew my motions made under Rule 29 originally 
and * further say that at this time, your Honor, you must 
consider the wording of the accusation against the 
defendant and it is “and put in jeopardy the life of 
another.” 

There has been testimony by either Charlene 
Churialla or Donna Morrison that they feared for their 
life. It is true that one ducked behind and another did 
something else, but there has been no testimony elicited 
and we have no proof here that it was a dangerous weapon. 

THE COURT: I suggest that if Charlene Churilla 
was not afraid that the gun pointed at her would possibly 
be fired with an adverse effect upon her, she would not 
have ducked or fallen to the ground as she did. I think 
her actions demonstrate that she was in fear of being 


sot 


lection of her testimony is that she was frightened. 


She said so, if I recollect correctly, and was sufficiently 


| 
You mentioned Donna Rae Morrison. My recol- | 
| 
| 
| 
| 
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frightened to give up approximately $1400 to Mr. Green. 

I suggest that a bank teller would not ordinarily give 
$1400 to a passerby unless she was in fear for her safety. 
And I think the circumstances are sufficient for a jury 

to conclude that Donna Morrison was in fear. 

Lily Yu, if my memory is correct as to her 
testimony, she being the first witness at this trial, 
indicated being quite frightened. 

MR. MITCHELL: We have no problem with her. 
There was no gun used. 

THE COURT: Your point is well taken. There 
is no similar count to Count 2 and Count 5 relating to 
Count 3. You are-right and I will not proceed further 
with that point. 

I think you did indicate, however, a view that 
the Government had not made out a prima facie case on 
Count 3. 

Is that part of your argument here? 

MR. MITCHELL: Yes, your Honor. 

THE COURT: I would sugcv«est that by direct 
and circumstantial evidence all of the elements are present 
which would permit the jury to conclude that there was an 
attempted bank robbery. The parties stipulated to the 


first element, which is that at the time in question the 
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bank, in this case the First National City Bank, was a 
bank the deposits of which were insured by the Federal 
Deposit Insurance Corporation. 

I suggest that the second count relative to 
attempt was made out by the testimony of Lily Yu. 

People came to her window and said, "This is a stickup. 
Don't push the alarm." I remember those words. There 
was certainly an attempt to stick up that bank by taking 
valuables in the form of money from that teller. This 
was unsuccessful, which makes it only an attempt. 

The third element, of course, falls in with the 
attempt and the matter of force and violence comes, I 
suggest, from the utilization of the words "This is a stick- 
up." 

‘ 

That is not the same as walking in saying, 
"I am here to make a withdrawal." 

Under the circumstances, I believe that 
although Count 3 is in this Court's view the weakest of 
the counts, there is a bare prima facie case against your 
client. 


MR. MITCHELL: I have my exceptions. 


THE COURT: Thank you, Mr. Mitchell. 


Before we go to Mr. Thau, is there anything 


which Mr. Reilly wishes to add at this point? 
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MR. REILLY: No, your Honor. 


MR. THAU: I would reiterate all the arguments 


made by Mr. Mitchell and address myself to Count 3. 


I think that Count 3 was the only count in this indict- 

meant -- and based on the proof as to that to have been heard 
here, I think the Court would have to dismiss it out of 
hand. 

THE COURT: I'm not sure the Government would 
have proceeded if they had a one count indictment with Count 
3 alone, but I've made the ruling that there is a bare 
prima facie case. I feel that all the elements are 
there and taken in the light most favorable to the Govern- 
ment, which I must do at this point, I feel that the 
motion to dismiss Count 3 must be denied. 

MR. THAU: This case is three separate trials 
within one, in a sense each bank being a separate one. 

THE COURT: I don't quarrel with you on that 
score. That is why I have taken that count and indicated 
what I said about a bare prima facie case. 

MR. THAU: We are all of us somewhat infected 
by the other two bank robberies in our view of this 
business. If you take it naked by itself you are dealing 
with a lovely teller who says: 


"This couple came to me, this couple which I 
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can't identify, about whom I can't tell you anything 
hardly, and there: was a note, part of which said, ‘This 
is a stickup.' I couldn't read the balance. And 
then the other member of the team said, ‘Don't push the 
button. That is as I recall it.'‘'" 

That is all that she ascribed in the way of 
expressions to the defendants or to her visitors, let's 
say. Then when we have this disembodied photo of what 
looks to us and to the jury as perhaps our client not 
standing at the t ller's window but standing a considerable 


distance from it ~-- if you look at these circumstances by 


themselves you haven't got a case. It is suggested 


because there was stronger proof on the first counts than 
on the last counts, because that is so, then we ought to 


draw certain unfavorable inferences on Count 3. I think 


3 


that is unfair. I think that we should take it as it 
stands as though there were no other bank jobs and under 
those circumstances I think a dismissal would be mrndated. 
Thank you. 
MR. REILLY: In response to that, your Honor, 
it is our opinion that actually Count 3 is much stronger 
than your Honor would credit it. Miss Yu gave a fairly 


good description of the assailants in terms of their 


gg & B SB EF 8 & & 


physical characteristics, age, race, height, male, female, 
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use of a note, She also testified as to how she hit the 
button which acy.v>ted the alarm, and we have here the 
full roll of film and we have the testimony of Mr. Higgins 
that these are the only two people that he found in 


reviewing that sequence, which was the only sequence with 


people in it which fit that description, two people 


together under the same circumstances. 

I think on that basis alone that is a very 
powerful case. We have the two defendants right on 
camera. Purthermore, we have the circumstantial 
evidence from the time of their arrest where also the 
very same words were used: 

"This is a stickup. Don't push no button", 
indicating that perhaps they had some trouble where 
people pushed buttons before. 

So, for that reason, standing alone, we think 
that there is proof beyond a reasonable doubt against these 
two defendants. 

THE COURT: I think defer, Mr. Reilly, only 
as to degree. 

I have concluded that there is a prima facie 
case which has been made out on Count 3. Accordingly, 
the motion to dismiss made on behalf of each defendant is 


denied. 
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MR. THAU: Thank you, your Honor. 


THE COURT: Thank you, gentlemen. 10 o'clock 


tomorrow. 


(Trial adjurned until June 18, 1976, at 


10.00 o'clock a.m.) 
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UNITED STATES OF AMERICA 
vs. 76 Ce. SL? 


JAMES MELVIN GREEN and 
DEBRA FENNELL GREEN. 


New York, June 18, 1976; 
10.15 o'clock a.m. 


(Ttial resmed.) 


(Jury present.) 

THE COURT: Good morning. We now proceed with 
the final three stages of the trial. 

The first stage will begin as soon as I finish 
speaking with you, which will be the closing arguments of 
counsel. You will hear from Mr. Reilly on behalf of the | 
Government, Mr. Mitchell on behalf of Mr. Green, and 
Mr. Thau on behalf of Mrs. Green, and then Mr. Reilly will, 
if he wishes, have the opportunity for a reply. 

The second state, after we take a very short sini 
morning recess, is the charge where I will instruct you on 
the law. You see, in the first stage the attorneys 
do their part and in the second stage the Court does its 
part. That leaves us with the third and final stage 


where you do your part, ladies and gentlemen. You will 
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have heard the evidence. You will have heard the 
summations, and you will have received my instructions 
on the law. It will then be up to you to deliberate 
on this case and to determine its outcome. 

We will proceed now with the summations of 
counsel. 

Mr. Reilly. 

MR. REILLY: Thank you, your Honor. 

Gentlemen of the defense, ladies and gentlemen 
of the jury: 

It is the Government's burden in this case 
to prove beyond a reasonable doubt that these two defendant 
were guilty of the five criminal offenses charged in this. 
indictment. I am satisfied, the Government is satisfied, 
that we have met that burden. 

MR. THAU: I object to that. 

THE COURT: Yes, whether you are satisfied at 
all matters not. 

Ladies and gentlemen, the Opinions of counsel 
on both sides and the opinion of the Court is irrelevant 


here. What is relevant is whether the facts and the 


law will result in your reaching a determination one way 


or the other. 


Disregard any opinions expressed by counsel. 


SOUTHERN DISTRIC™ COURT REPORTERS. U.S. COURTH’ ‘SE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


10 


1] 


A672 


26] 


MR. REILLY: It is your determination based 
on the evidence whether we have met that burden which 
} counts. Anything that I say, anything that Mr. Thau 
says or any opinion that Mr. Mitchell has is totally 
irrelevant in the final determinationas to whether the 
Government has proved its burden that these defendants are 


guilty beyond a reasonable doubt. 


In my closing statement I expect to be brief. 
I don't expect to take any more thar 20 or 25 minutes. 


We are going to be brief because the Government relies only 


on the evidence in this case, no distractions, no opinions 
or anything else. 

The evidence is simple, it is ci:.r, and it 
has been straightforward. It has taken less than two 
days for you to hear it. After I sit down Mr. Thau and 
Mr. Mitchell will have their turn. I do not expect to 


interrupt their summations. I see no reason to have mine 


| interrupted. I think you are entitled to learn from 
them wha*+ they think should be of significance to you in 


| reaching a verdict. Anything that you can learn from 


them, anything that you can learn from the Goverment should 


be of some value to you in reaching your determination. 
If, however, they go beyond the line, I may be compelled 


to make some objections. I hope that I will not have to 
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2 | do so. 
3 | It is the job of defense counsel, and these are 
4 both experienced and well qualified defense counsel, to 
> | minimize the impact of the Gove-nment's evidence that has 
§ been presented against their clients and to divert your 
7 | attention from the damaging evidence against them and I 
8 |} can think of one example in this case, und there have been | 
9 | many. For example, when Miss Nora Palmer, the | 
10 detective from the New York City Police Department, was 
ll | on the stand yesterday we heard extensive cross-examination 
12 ' on the very vital issue of why she did not mark on that | 
13 slip of paper which she had .aken from the handbag of | 
14 | the defendant Debra Green her initials, the date, the time 
15 and other identifying information. All of these | 
16 | procedures apparently are required when you turn over | 
17 | evidence to the New York City Police Department Property | 
18 | Clerk. Of course, those are irrelevant matters. This | 

| evidence, as soon as it was observed falling out of Mrs. | 
2 | Green's pocketbook was examined by Miss Palmer. She did | 
21 not turn it over to the New York City Police Property | 
2 Clerk. She turned it over to the FBI. 
B | Now, let us turn to the evidence at hand and 
“ | as we review the evidence I have before me the indictment | 
5 | in this case, and you may consider the indictment. You 
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may ask for the indictment to be sent to you in the jury 
room to help you with your deliberations. 
Count 1 charges an attempted bank robbery at 


the Manufacturers Hanover Trust Company at 1185 Sixth 


Avenue. You have ample reason to conclude beyond a 


reasonable doubt that there was a bank robbery at that 


bank. In fact, it would be difticult to come ot any other 


conclusion. 


The issue that you must determine is whether 


these two defendants were present at the bank; whether 


they were the ones who attempted the holdup. Well, let's 
start first with the victim, the teller Charlene Churilla. 

She was one of the first witnesses in the case, if not 

the first. She testified that she came back -- that she 


was standing at her teller's station, which is at the 


corner of the teller's counter and there were only two 


tellers that day, she and Mr. White, who was a little bit 
further down. And there appeared two individuals, 

one a young black female who presented a note. She 
didn't present a withdrawal slip. She didn't present a 
check to be cashed, she presented a note and as this note 
was being transferred or handed over the counter only a 
few inches or a foot away, Miss Churilla went to take the 


note. Wel)., the black female, the young black female, 
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would not give it up. It was then that she read the 
note or at least something of the note which tol¢c her that 
it was a stickup and that Miss Churilla should hand over 
50's and 20's. 

Turning immediately to the left she saw a 
young black male. She didn't hand over the 20's and 
50's. She closed her drawer, she did various other 
things. It was for a period of two minutes that she tried 
to divert these two bank robbers and ultimately she dropped 
down behind the counter. 

Now, she had a strong and clear opportunity to 
see those two individuals who came to hold her up that 
day. They were not wearing masks. They did not 
have a bandana over their faces. They were only a4 very 
short distance away, actually a shorter distance than from 
me to the gentleman and ladies of the first row of this 
jury box. You cannot say that Miss Churilla's attention 
was diverted; that she was somehow lackadaisical or think- 
ing about what she would be doing that night. She was 
presented with a bank note, with a threat and with a 
presence of a gun pointed at her. Is it likely that she 
is going to forget who presented this note to her, who 
was trying to hold her up? 


You had the opportunity to observe Miss 
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Churilla and you should ask yourself the question: 

Is she the type of person who is going to 
completely forget an incident such as that and the people 
who were involved? When she appeared on the stand 


she identified the defendants James Green and Debra Green 


without hesitation as the people who appeared at the bank 


that day, but there was more than one witness. There 
were two or three. There was Celinda Rivera, who was 
only standing six feet away. She turned to answer the 
telephone only six feet away. She saw, first of all, 
her co-worker crouching on the floor and when she looked 
up she saw these two defendants, and one of them, Mr. 
Green, was pounding on the counter yelling, "Come un, 
come on." 

Gene White is a management trainee at the 
Manufacturers Hanover Trust Company. He was doing a 
stint as a teller at this particular branch. He was 
only 15 feet away from Mrs. Churilla, who was the next 
teller down the line. He observed two individuals. 
First of all, he observed a young black female milling 
around in the center of the customer area near the tax 
table. He took note, but it didn't particularly strike 
him as significant at the time. It only became signi- 


ficant when shortly thereafter he noticed that his co- 
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worker, Mrs. Churilla, was having a tug-of-war over a 
piece of paper with that individual, then he noticed a 
male who was holding a revolver and that revolver appeared 
to be pointing down at his direction. There was nothing 
between Mr. White and these two individuals standing at the 
counter. The lights were probably better than they are 
in this courtroom today. When he appeared on the 
stand he identified James Green, who is sitting at this 
table, the second table here, as the man who was holding 
that gun. 

He did not identify the female because he said 


that he did not get a good view and as is ar ropriate, 


he should not make an identification if he can't be sure, 


and he did not make that identification. His attention 
was, for good reason from his angle, focused on the man 
who was holding the gun. 

You do not have to credit the testimony of 
three eyewitnesses, cumulative as that is, because one or 
two or three of these individuals pressed the alarm. 

They all testified that they did so, and, as you know, the 
alarm sets the camera, the surveillance camera running 

and these photographs, Government's Exhibits 2 and 3, which 
I will hold up to you and apologize for not having shown 


them to you before, depict at the counter a male and a 
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- | female who I suomit to you resemble in a very striking 
3 | manner the two Fendants in this case. 
4 It is going to be your determination whether 
5 the two individuals pictured in this photograph are the 
6 same individuals about whom the three bank employees 
7 testified are the two individuals who sit before you in 
8 | this case. 
9 A second photograph shows--- I'll hold this up 
10 | for a moment -- we submit, the two defendants leaving the 
11 | scene of the crime. You have a clear view of the male. 
wi! You have a side view of the female. Tkaing these 
18 pictures together there should be no doubt in your mind 
14 that James Green and Debra Green attempted to rob. the 
15 | Manufacturers Hanover Trust Company on February 25, 1976. 
16 Count 2 charges these defendants with, in the 
7 | course of sommitting that bank robbery at the Manufacturers 
18 Hanover Trust Company, assaulting and puting in jeopardy 
the life of another person through the use of a dangerous 
weapon, namely, a handgun. 
21 | The testimony of Charlene Churilla was that the 
2 male bank robber had in his hand a handgun. It was 
= covered over, resting on the table and was pointing at 
2A | her. 
3 | Gene White testified that he saw the handgun. 
| 
| 
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Celinda Rivera, needless to say, was terrified 


by what was happening when the male started pounding the 


table and when she saw her co-worker crouched on the 


floor. 

The Government submits that we have proved 
beyond a reasonable doubt that there was an assault here 
and that the lives of several persons were put in jeopardy 
through the use of a handgun. 

Turning now to Count 3 and the second bank 
robhery the Government has offered evidence on, it charges 


an attempted robbery at the First Nationa ity Bank on 


West 57th Street. You had the testimony of Lily Yu, 

the bank teller. She was at work that day. The day 
was March 5, 1976. She was at station No. 4. Two 
customers appeared -- a familiar story told. The female 
presented a note. She read the note and saw that 


"This is a stickup." 

Mrs. Yu by instinct or otherwise reached for 
the alarm. The male who was present there said, "Don't 
hit the alarm." Then he said, "She's hit the alarm. 
Let's get out of here," and they proceeded with determin- 
ation to leave the First National City Bank. Fortunately 
there was no bank robbery. Fortunately there was no 


showing of a gun or anything of that sort. It was 
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certainly fortunate for Mrs. Yu. But all of the elements 
of attempted bunk robbery have been proved here. 

Mrs. Yu had only 15 seconds, a very short time. 


What she remembered of the assailants was that they were 


about the same height, that they were black, that they 


were young, that it was a male and a female and they were 


together. That is certainly not enough to prove that 
these two defendants robbed the First National City Bank. 
We would then ask that you return a verdict on 
that evidence. But the further evidence is that Mrs. 
Yu did.sourd the alarm and the evidence is that the sounding 
of that alarm started the bank surveillance camera in 
operaticn. That bank surveillance camera vas located 
not beyond the teller'‘s counter looking out into the floor 
area, but it was located at the exist door and it is not 
surprising then that we have in Government's Exhibit 1 a 
picture of a black female and a black male walking directly 
to the door which is pictured at the bottom. Here we 
have the word "door" and the teller at station No. 4 is 
marked with an X. Notice that there is an individual 
at the counter. Mrs. Yu testified that another person 
stepped up to the counter and she continued her trans~ 
actions somewhat dazed, I'm sure, by the event. This 


picture like the other two pictures will be made available 
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to you. We submit that this is a photograph of James 
Green and Debra Green walking together with determination 

to the exit door of the First National City Bank after 

having unsuccessfully attempted to hold ur Lily Yu at her 
counter. 

Now, Mr. Thau in some trenchant cross-examination 
of the FBI witness who presented this photograph to you 
pointed out that there were other blacks in this picture 


and why hadn't the FBI foc used on those other individuals. 


For example, to the left of the picture there is the black 


male. This black male is standing alone and you will 


probably notice if you examine it closely that he is busily 
looking at the City Card Center to see how much money he 
has in his account. He doesn't look like he has a care 
in the world. Is this the picture of a man who has 
just attempted to hold up the bank and who now knows that 
an alarm has been sounded and that the police may be there 
in a matter of minutes? 

Further, the witness Lily Yu described the 
fact that there were two people together. Well, there 


are other black females in the picture and they are pictured | 


in the center of the picture. Why didn't the FBI focus 
on them? It should be clear to any of you, as it was 


to the FBI agent, that these are two children who appear 
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aimlessly standing in the middle of the customer area 
waiting for a parent to complete some transaction or 
another. 

If you have any doubt that the FBI for some 


reason or another failed to focus on other likely prospects 


in reviewing the names that were made available by Mr. 
Credell of Holmes Protection Service, then I ask you to 
take out this roll of film and the other roll of film which 
has been introduced in evidence, look at the frames, hold 


them up to the light and you'll see, first of all, that 


the first 15 frames show pictures of an empty bank. 


It is obviously a testing of the camera system. 


The final sequence and the only sequence of 
relevance to you and the only sequence which Mr. Higgins 
examined is a picture of what happened a.ter Miss Yu 
sounded the alarn. 

Defense counsel have had an opportunity view 
these, We have not seen any indication that there were 
| 


other suspects who matched the description given by Lily Yu. 


We submit that we have proved Count 3 beyond 


a reasonable doubt on the hard evidence that is before 
you. 
Count 4 charges a bank robbery at the National 


Bank of North America, the last bank robbery that you will 
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be considering in this case. In that robbery money did 


pass, $1400. The principal witness, the only witness 


from the bank and probably the only witness who knew any~ 
thing about the bank robbery at that time was Donna Mae 
Morrison. She was one of the last witnesses to testify 
yesterday morning. I ask you to consider the testimony, 
the manner in which she gave it, the rather matter of fact 
recitation of what occurred and determine whether she 
likely identified these two defendants as the individuals 
who came up to her and demanded -- the female with the note, 
the gentleman with the gun in hand -- that the money be 
turned over. She had several minutes to observe then. 
She handed the money over. She had conversations. 

He told her not to hit the alarn. She didn't hit the 
alarm. Then, when they left she failed to hit the 
alarm or she tried to hit the alarm but it didn't go off. 


So there are no bank surveillance photographs in that 


case. 


We have the description and we subnit a very 


detailed and accurate description given by Miss Morrison, 
and her identification in this courtroom of the people who 
tried to hold her up. 

Count 5, which charges the use of a handgun, 


has been proved. She testified that the male pulled 
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out from the left side of his inside coa~. et a revolver 


and placed it in familiar fashion on the counter, and the 


bank robbery proceeded. 


The question which defense counsel wishes to 
leave you with is this: 


Isn't it possible that there has been soniehow 


a grave mistake in this case? These bank tellers, they 
may have observed, they may, of course, have gone through 
a bank robbery or attempted bank robbery and they may 

have observed young black people, but for one reason or 


another they were really not able to call who the bank 


robbers were and they have mistakenly identified these 
two defendants who might look similar to but are not the 


robbers in question. 


Government's Exhibit 7 and 8 should solve 
that question forever. When Detective Palmer arrested 
Mr. and Mrs. Green as they were walking on Broadway at 
54th Street in the vicinity of the Chemical Bank and various 
other bank branches they were placed under = est. The 
first thing about Mr. Green to be ascertained was whether 


or not he was carrying a weapon. He was, and Govern- 


ment's Exhibit 8, which was taken from his left waist area 


underneath his belt is among the most damaging pieces of 


evidence in this case against the defendant James Green. 
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Was Mrs. Green accompanying him on an idle 
visit to Broadway? Were they taking the air? Were 
they on their way to: see a movie? 

Government's Exhibit 7, which was taken from 
Mrs. Green's handbag -- is written on a savings account 
withdrawal slip of the Chemical Banx and does not state 
the normal information you might expect to find on suck 
a withdrawal slip, amount of money, account number, et 
cetera, it merely says: 


"This is a stickup. We have guns. 


all the money. Don't push no button." 


Is this a mistake? 

We submit that the identification given by the 
bank tellers in this case, the identification presented to 
you through the photographs that were triggered by the 
alarm immediately after these attempted bank robberies 
tells the story. 

In sum, ladies and gentlemen, if you are 
convinced on the basis of this evidence that these 
defendants did commit these bank robberies and attempted 
bank robberies, then it is your duty to return a verdict 
of guilty. 

THE COURT: Thank you, Mr. Reilly. 


We will now hear the defendants’ summations. 
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We shall hear first from Mr. Mitchell in behalf of Mr. 


Green. 


MR. MITCHELL: If your Honor please, Mr: Reilly, 


Mr. Thau, Madam Forelady, ladies and gentlemen of the jury: 

My client is Mr. Green and I realize that 
the District Attorrey has presented to you a substantial 
case for your consideration. However, his Honor in his 
charge will tell you about reasonable doubt, what it is, 
how it arises and among the ways that reasonable doubt 
can arise is from the evidence or from the lack of 
evidence. 

Now, I'm not being critical either of the young 
lady detective or of the FBI, but a lot of things have 
bothered me in this particular case. As you recall, 
there was the testimoy, I believe, of Mr. Rivera about the 
male who perpetrated or attempted to perpetrate the 
robbery. Did the FBi come in after they got that story 
from the young lady and dust the counter for possible 
fingerprints? Completely missing, completely. The 
first principle of detection they don't do a thing about. 

There are other things that bother me. 

There was a gun. The testimony by the witnesses as to 
a gun -- did any of the witnessed describe the gun? No. 


Now you say: Wy didn't I ask the witnesses about the gun. 
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His Honor will tell you we don't } ve to prove anything. 
The Government has to prove guilt of each defendant on 
each count Feyond a reasonable doubt. Thev have the 
burden of proof and it doesn't shift until they have 
convinced beyor4 a reasonable doubt. 

The gun again. Loes this gun work? Can 
it firea bullet? If you pull the trigger it may work, 
but is there any evidence before you from the Police 
Department or from the Federal Bureau of Investigation 
tha ‘his is a working gun? *t becomes important because 


in Counts 2 and 5 the indictment-charges “and put in 


jeopardy the li of another person by the use of a dangerous 


weapon or device, to wit, a handgun.” 

Well, you can't put a person's life in jeopardy 
if the gun doesn't work. All the evidence is in. That 
is missing. 

And even the Government and Mr. Reilly is a 


little bit mistaken. He too can make mistakes as the 


tellers possibly can. He tells you that the first 
witness is Miss Charlene Churilla. It wasn't Miss 
Churialla. As you recall, it was Miss Yu. I mean, 
this is a little thing but if the District Attorney can 


make a nistake with all his training, what about the 


average person? People can look at other people and 
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say: Oh, I recognize them, but how many times have you 


‘passed somebody or said hello to somebody and it turned out 


it wasn't the person. It weas somebody that looked alike. 


Yov have read about look-alikes -- people, tellers under 
stress and strain -- we are not disputing that there were 
attempted ho. dips -- can make mistakes. But something 
happened here. I'm going into the clothing business in 
this case. I'm not concerned with the identification of 
my client or the supposed ider.tification. I'm concerned 
with misidentification, because that too can raise a 
reasonable doubt. 

First let's take Charlene Churilla. I will 
follow the District Attorney's office. When she was 
asked about what clothing the male wore she said, "He 
wore a cloth beige or brown coat." 

I asked her whetier there was a fur collar. 

No fur collar. 

Miss Rivera. She even went further. She 
said she was positive that there was no fur collar on the 
holdup man. 

In both cases I asked them whether they noticed 
whether there was anything wrong with the teeth of the 
alleged perpetrator. In both instances they said no. 


Gene White, the third man. No fur collar. 
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He wore a dark plaid coat. 

Incidentally, as far as Miss Rivera is concerned, 
his Honor will tell you that if you feel that any witness 
deliberately lied you can disregard the entire testimony 
of shat witness. 

Now, Miss Fivvera was nervous. No question 
about it. The worst case of nerves I've seen in many years 
on the witness stand. I don't know what she was nervous 
about and I odn't know how it affected her testimony, but 
there is one thing she lied about. She was asked 
~ acifically "Did you speak to either Miss Churilla or 
to Mr. White about the case?" 

"Absolutely not. No, no, no." 

You remenber how she protested. Remember 
again White's testimony? He not only spoke to Miss 
Churilla but he spoke to Miss Rivera at least on five 
occasions. They seamenii the clothing, the features 
of the holdup men. 

I think that this unforunate Miss Rivera was 
one of these heroes on the spot. They had to get into 
the action. She discussed it with the others. She 


was going to throw her two cents in. 


Now, having gotten up on the witness stand, she 


is caught and she had to make an identification. She has 


| 
| 
| 
| 
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to make an identification. It is for you to judge. 

I don't know went on in the mind of that poor young lady. 
You say what difference does it make whether 

the person had a fur collar of not. It becomes very 

important because if you study Exhibits 2 and 3 very 

carefully you will see that the male was supposed to have 

perpetrated the attempted holdup and he is wearing a fur 


collar. You can't miss it. That is the one thing 


that stands out. 

Oh, the District Attorney is going to say 
to you, in 1-A he is wearing a fur collar. That is the 
one where Miss Yu is supposed to have made the identifica- 
tion. What does Miss Yu say? 

"The male wore a dark blue or black short 
leather jacket.” 

Now, she didn't even identify him, Miss Yu. 
She didn't know who the robber was, but one thing she was 
sure of, that whoever held her up or tried to hold her up 
wore a dark blue or black short leather jacket. Even if 
you believe that my client is in the bank, is he wearing 
a short dark blue or black leather jacket? 


It isn't the number of witnesses that counts 


in a case. His Honor will instruct you on the law -that 


you are the judge of the credibility of the witnesses not 


in the sense of whether they @r@lying but whether they can 
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make the identification on what you have to determine the 
innocence or guilt of my defendant. 

I say to you we go back a long time. We go 
back to the Magna Charta, twelfth century England. Before 
that time if a farmer's pig was stolen it was a question 
of how many witnesses he could bring in. If he brought 
in 20 who said that was his pig and the other fellow said 
it is mine and he only had 19, the majority ruled. That 
was justice-before the Magna Charta. That was justice 
in. medieval England. That was justice where if a 
person were murdered the king was the one to dispense 
justice. But he was cnly interested in justice if you 
were a fair-haired blue-eyed Saxon, otherwise you got not 
justice. 

Now you can give justice to this defendant. 

I say to you that there are holes in the case; that we 
have no obliga*ion, no duty and that the burden is always 
on the District Attorney. 

Now, as far as the notice is concerned, I 
believe Mr. Thau will take care of it, but whether he does 
or not, what the District Attorney is trying to suggest 
to you is this: 

It is the Chemical Bank and the withdrawal 


slip is a withdrawal slip demanding some money. There- 
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fore he says and he suggests to you, and I think it is 
ridiculous, that because tiiere is a Chemical Bank in 

the neighborhood, which the detective was asked, tnerefore 
the female prepared a withdrawal slip on the Chemical 
Bank. In other words, if there were going to be a 


Bankers Trust Company withdrawal slip he would have asked 


the teller: 


De PN Ae Beep ta ah Vabinems So) ah 


Is there a Bankers Trus<c Company in the 
neighborhood? It is ridiculous. 


I say to you, ladies and gentlemen, that from 


all the evidence, the lack of evidence there is a reasonable 
doubt as to the guilt of my client, James Melvin Green, 
on all five counts, and I ask you to bring in that verdict. 


Thank you. 


THE COURT: Thank you, Mr. Mitchell. 


We will now hear from Mr. Thau. 


ee ee 


MR. THAU: If it please the Court, Mr. Reilly -- 

MR. MITCHELL: our Honor, as I sat down I saw 
one note that I omitted to mention to the jury. 

May I? 

THE COURT: You haven't used up all your time. 
Mr. Thau has receded from the podium. 

MR. THAU: I will yield 15 seconds to the 


learned gentleman of the defense. 
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MR. MITCHELL: Thank you. 
I think it was the last witness, Miss Morrison, 


who stated on cross-examination that the female was 


about two inches taller than the male, and I ask you to 


consider that in your deliberations. 

THE COURT: Thank you, Mr. Mitchell. 

Ladies and gentlemen, you will now hear from 
Mr. Thau in behalf of Debra Green. 

MR. THAU: Thank you. 


It has been a short case, a simple one, and 


yet in a sense a very complicated one, complicated because 
so much is at stake; complicated and complex and important 
because your decisions will affect the lives of each of 
these yount people sitting here at the defense table. 

You may hear in the Judge's charge the phrase 


which we who pass our time in this business hear all the 


time, which is that the concept of a reasonable doubt, the 
phrase a reasonable doubt, ought not to be used by a 


juror as an excuse to avoid “he performance of an unpleasant 


duty. Of course, the unpleasant duty referred to in 
that maxim would be the conviction of another person. 
It is not pleasant to convict someone else. 

Well, in this day and agee when crime is 


rampant, danger lurks on every street corner and every guy 
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and his brother may be armed with a gun or a knife and 
what-have-you, it may well be that the unpleasant or the 
difficult thing for a juror would be to acquit someone about 
whom that juror entertained a suspicion that that defendant 
was guilty, feeling that the defendant was probably 

guilty. It takes a lot of nerve and courage and 
intellectual honesty and civic virtue to have listened 


to evidence and to say to one's self, as some of you 


probably do right now: 

I’m not going to mince words with you -- this 
woman probably had something to do with it and yet to 
honestly look at the evidence, analyze it critically, 
accord the reasonable benefit of the doubt and say: 

But, damn it, while I do have suspicions, while 
i do find probabilities, I am not satisfied beyond a 
reasonable doubt, and under those circumstances to acquit, 


so it does take guts to acquit. 


Now, you good people have been called at times 


is often referred to as. There is an old legend with 


which some of you might be familiar, a very beautiful 


| 
the conscience of the community. That is what a jury 
| 


legend, I think, the Legend of the Just and the Legend 
of the Just has it, as I recall it, imperfectly, I'm sorry, 


that there is one just person on earth and that this one 
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just person embodies in himself and herself the sense of 


justice of mankind, and that there is a just man -- I 


think the legend is unfair, a sexist legend, I suppose 


for whatever it is worth -- and that there is a just man 
in every generation from the beginning of history to the 
present day, not a famous person, not even anyone whose 
name is known to most of us, and that that person carries 
within him the sense of justice which animates so very 
many of us, and in a very real sense it is my judgment 
that the jury system embodies that just man and person. 

I would like to address myself very quickly 
to some of the remarks made by Mr. Reilly, who is criticiz- 
ing in advance of having heard them some of the arguments 
which he felt we would make possibly because if he were 
defense counsel, as one day no doubt he will be, and an 
excellent one, those are the arguments he would make. 

Mr. Reilly made very light of my examination 
of Detective Palmer about Exhibit 7, which is the note 
she claims to have found in Debra Green's pocketbook, and 
what does Mr. Reilly say? He says: Well, look, she 
was a city detective and had this been 4 State prosecution 
that undoubtedly the good detective would have taken the 
care and caution that she admitted from the stand was 


customary to take with every piece of evidence. You 
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label it, you identify it, you initial it. You preserve 
it in a Property Clerk's envelope so that u.itimately 

there would be a complete and irrefutable chain of custody 
with respect tot he integrity of their assertion hat 

it was taken from my client. 

Mr. Reilly says about all this: 

Well, Detective Palmer knew that this was going 
to be a Federal prosecution and turned the thing over tec 
an FBI agent. Therefore none of these requirements 
attached. Hence no initials, no labeling, no Property 
Clerk's envelope, none of the usual precautions attaching 
to our excellent New York City Police Department. If 
you think for a moment the FBI is less careful in its 
preservation of evidence and in its proof of continuity 
than the New York City Police Department, swallow that 
routine, swallow it hook, line and sinker. It is rank 
nonsense in my judgment. 

Now, Mr. Mitchell I think referred to lack of 
proof and you be instructed that when considering the 
case you may consider not only the evidence you heard but 
also such lack of evidence which your common sense, your 
sense of justice, your critical senses suggest to you 
ought to have been supplied you, if they are to ask you to 


believe something beyond a reasonable doubt -- lack of 
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proof. 


Now, Exhibit 7 is an exhibit intended to bk 


devastating against my client. The thing fell out of her 


pocketbook, says Detective Palmer. What does it-.say? 


"This is a stickup. We have guns. I want 


all the money. Don't push no button.” 

Very explicit, intended to picture this woman 
as one embarked on a series of bank robberies and no doubt 
headed coward another one with this pink piece of paper. 

Are you convinced beyond a reasonable doubt 
that this fell out of this woman's pocketbook? 

Let's look at it. We have Detective Palmer's 
word for it. Nothing in God's creation, especially in 
this day and age when we have been disabused of the notion, 
I hope, and forever, that to wear a badge, to hold a high 
office, to have all the outer trappings of respectability 
guarantees conscience and honesty. We have been dis- 
abused of those notions I hope. This lady detective 
says the note fell out Debra's pocketbook. And who was 


There was 


present? There were other cops present. 


in fact an FBI agent present, FBI Agent Eddie Roach, I 


think she mentioned, to whom she turned the note over. 


Why weren't any of these witnesses brought who 


saw the seizure of Exhibit 7 from the pocketbook or saw 
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it fall out of the pocketbook as it was being emptied? 


Not a single such witness appeared before you. Why not? 


We don't know. This is a handwritten note, ladies 
and gentlemen. | 

Now, Debra Green hasn't sprung out of a bush 
in these last few months. She is a woman, as we all know, 
with a background, a history. We have all gone to 
school to one extent or another. She has left behind 
here, as all of us have, a long track of handwriting. 
If nothing else, it has been told to you in this case that 
she is the wife of James Melvin Green. Well, some of 
you are married. How does one get married? You fill 
out a marriage certificate. But we don't even to have 
to rely on marriage certificates. The police the FBI 
are equipped to give us handwriting analysis and I would 
ask to look at this note which might strike one as very 
damaging against my client. Look at it carefully. 
You are dealing with a very distinctive handwriting on 
this document. Why didn't they show that she had hand- 
written it, or perhaps that her husband did? That would 
be relevant also, that either one of them wrote that note. 


Why didn't they show us fingerprint analysis on 


| 


this note? Who cares? We tell you that it fell out 


of the bag. You buy it. Our word should be | 
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for you. That is the position they are taking. 


It is rather cynical in this day and age. I suggest to 
you that there is ample doubt that this note ever fell 
out of this woman's pocketbook. Lack of proof in that 
area, a very serious lack of proof. 

I will go a little bit to the witnesses. 
Basically you are dealing with three bank jobs, in the 
vernacular, two attempted robberies -- those w~ 1 be the 
first two, February 25 and March 5, and then alleged 
consummated robbery March 8. I'll take them in their 
chronological order. 

In part the prosecution relies in their case 


against my client on the testimony of Miss Rivera. She, 


you remember, is that lady wh sat behind Miss Chuci]’ 3 


or at least whose staticn was behind her and who was very 
upset on the stand. 

Now, .t may have struck some of you that I was 
unduly harsh with her; that I was taking joy, some kind 
of perverse joy in pressing her on some points. If that 
is your view of it, then I'm terribly sorry, but I had a 


legitimate function to serve in this case and that is to 


represent my client as best I can, and I would remind 


you that this lady had to call for a recess, so broken up 


was she, not during my examination but during Mr. Reilly's 
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examination on direct. 

I would also ask you to think back to her 
deportment, her demeanor, what you could gauge of her 
mental attitude toward this judicial process of ours. As 
the Court will tell you, in assessing the credibility of 
a witness you may take into account how a witness strikes 
you on the stand. Is a witness candid, open? Does 
that witness take a view of things: Look, let the chips 
fall where they may; I'll tell you what I know and I'll 
tell you what I don't know? 

I sugge'* to you -- maybe you'll buy it or you 
may not -- that this lady was a rather hostile lady. 
There was a hard edge to her which had more in it than 
reliving an unpleasant incident which I'll suggest to you 
she didn't see. Why was that lady hostile in this 
fashion? Mr. Mitchell entered at it and I'd like to 


elaborate a bit. 


Miss Rivera was some place behind Miss Churilla. 


No question about it. She saw her colleague under the 
counter. She learned from her colleague that there 
had been an attempted robbery. The FBI came in quick 


order and the cops or both, or either, and the most natural 


thirg in the world happened between these bank people. 


The same thing as would happen between you people, all of 
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us here, if we together had been present when some such 
incident took place. They discussed: 

Did you see him. Did you see her? 

What did they look like? What did they do? 

She may have well convinced herself that she 
saw something. She may have honestly thought that she 
saw something just as any of us who have been to a party or 
to an event with a wife or a husband or a friend anc we 
then got home and discussed the party. The other 
person relates a certain incident that took place at the 
party and before you know it you can truly and honestly not 
say whether you have witnessed that incident yourself or 
heard that remark yourself in the original form or whether 
you have incorporated into what you think is your private 
knowledge because the other person has said it to you. 

I'm sure all of you have lived this sort of experience. 

So the FBI comes and this lady gives them a 
statement about what she says she saw and buy giving the 
FBI a statement chee very afternoon she has locked herself 
into a wave of follow-up incident. which require that she 
testify. After all, she told the cops she saw it. 

She gave descriptions. Why was she so upset? 
You heard testimony that she had testified two 


or three days before and you saw her testimony here. At 
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that Miss Rivera said that she had observed the two 
assailants from a seated position. Remember that the two 
assailants were on the cther side of a five or so foot high - 
counter and that she had not stood up from that seat until 
they were already out the door and there was a bit of a 
hassle over that in the early examination and Miss. Rivera 
realized that the likelihood of her seeing from that 
position was sort of remote. So what does she do? 


She tells you here that she was standing at all times and 


at first denies having said the contrary two or three days 


before and then until she is confronted with the minutes 


and then she has to admit it. She knew that she had 
not seen it. That is why she was that upset. She 

| 
didn't want to be examined. It is an embarrassing thing. | 


I'm not saying that her original statement 
to the cops was necessarily dishonest. She got trapped, 


so to speak. I've been overlong on her story. It 


doesn't really matter. 

Before we forget Miss Rivera, however, Miss 
Rivera assisted in a most inartistic drawing, ane that is 
Defendants’ Exhibit A. You have a right to take it with 


you. 


Defendants' Exhibit A suggests, if you buy the 


story she gave you on trial, that she was standing some 
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five feet from a wall over there, which is represented by 


this wall over here on Government's Exhibit 2, when she 
stood for two or three minutes observing over the counter. 

Now, you can use your own common sense with 
respect to where five feet from this wall it takes you 
along this line, wherever it takes you. I suggest to 
you that if Miss Rivera was there either seated or certainly 
standing up you would see Miss Rivera on this photo. 

Examine Exhibit A carefully. 

"Customer" is written here. "Charlene" is 
written here. Desk, typewriter, five feet, telephone 
(indicating). 

Examine Exhibit A carefully. Examine Exhibits 
2 and 3 carefully. Look for Miss Rivera there. 

Now, with respect to these two photos ahout. 
which Mr. Reilly says that they prove undeniably and beyond 
a reasonable doubt that these two defendants appear there, 
you judge that for yourself. In 3 both people, both 
faces are rather blurred. In 2 there is a pretty good 
view of the right profile and a part of the front of what 
appears to be a female. You should judge whether beyond | 
a reasonable doubt that is Debra Green. Assume you 
do conclude that is Debra Green -- assume you do for the 


moment. I'm not conceding that it is her. What is 
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this woman supposed to have done on February 25? To have 


wal ked up to a counter, to have exhibited a note, not to 


have possessed a gun. 

In connection with the gun, let's never forget 
that on two separate occasions in this case it has been 
testified to you that this ever-silent woman, whowever she 
be, that this silent woman stands to the left of a man 
who holds a gun in his right hand, same choreography, 


enough. Tne man is at the counter, holds.a gun in his 


right hand and invariably the woman is to his left. The 


woman is silent. She makes no demand. She gives 


no orders to her partner ever. She seems to be l.ke the 


dummy some «f us may have seen who anrounces the acts, 


comes out on stage with a big card, you know: Act 2, 


have said word, not to have pounded on the table, not to 
Scene l. 
And consider, consider in the event you should 

think beyond a reasonable doubt -- and I'm not asking 

you to do so —- that t. 2 woman in the bank is Debra Green 

and the man is her husband, consider whether it is at all 

possible that the wife takes the vows to love, cherish 

and obey -- I think that is the way it used to be; I don't 

know how it is any longer -- whether obedience referred | 

to in that vow is not sometimes endorsed by the would-be | 
| 
| 
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head of the household. 

I put it out to you for your consideration, 
and that is why these defendants have separate lawyers. 

Count 3, Mrs. Lily Yu, Exhibit 1-A, the young 
black couple walking towards you in the picture. You have 
three cases here, three completely disembodied cases, and 
I suggest to you that if this Count 3 were not bracketed 
with Miss Churilla's case on the one hand, Miss Morrison's 
on the other hand the Government wouldn't have the nerve 


to make the argument it has to you. They are hoping that 


the somewhat stronger proof on the other two cases will 


affect this case as well so as visit upon it some kind of 
credibility that these people are undeniably the ones who 
were at Mrs. Yu‘s counter. 

Mr. Reilly, in a very clever, consummate bit of 
sophistry, concentrates on this picture and this picture 
alone of all the frames contained in the two rolls: 

Look at that. Thau made a good deal of this guy, this 
kid who looks at his City card and at the two cute kids in 
the background. 

You remember my examination of the agent 
concerning the frame that he had printed. It was not 
so much whether there were other black people on this one 


lone picture but whether in the entire reel there were 
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2 | people other than cute little kids. And he says, ard 
3 | I remind you of Mr. Mitchell's argument on that point, 
4 | he says: Look, I had Mrs. Yu's description of these two 
5 | and it is based on her description that I picked out the 
6 | most likely people. Mr. Mitchell could not have put it 
7 | more succinctly when he said Miss Yu's description has 

a | the male wearing a short leather jacket. So what does 
9 | your FBI agent do? He goes through the reels very | 
10 carefully, as an FBI agent is supposed to, and as the most ; 
ll | likely prospect on both reels to print, because he fits : 
L | the description, we get a guy with a maxi coat, a maxi : 
13 | coat, obviously not made of leather, with a handsome fur , 
14 collar. That is a selection for you. ; 
15 | So what this picture shows beyond a reasonable i 
16 | doubt, I don't know. Possibly you may find that these 2 
17 defendants were on the premises. It doesn't show that : 
18 | they were at the counter and it doesn't show an artist 
selection by the FBI agent. ‘| 
| I'll be through in one instance, I promise you. | 
21 | We come to the last and third job, which is the only one 
= | in which money was taken. In the first two no money was 

23 taken. Isn't it interestirg, isn't it coincidental that 

: rd | it is on that job, the one where money was taken allegedly | : 
25 | that somehow the alarm didn't work? The teller who ‘ 
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testified, Miss Morrison, and who was the only witness 
on that job, struck one as a very intelligent, very alert 
young woman, yet somehow the thing malfunctioned or she 
malfunctioned, who knows. No photos, no surveillance 
shots there. 

Again, basically the same routine: the woman 
shows the note, the man shows the gun, give him the money. 

Now, this incident took place about a week 
before our clients’ arrest. March 12 was the arrest 
and March 8th was the robbery. 

You may ask yourselves if $1400 was recovered 


from the assailants, was any part of it in the possession 


ef these defendants when tliey were arrested. There is 
no evidence concerning that. There is no showing that 
the numbers of the bills had been pre-recorded. Never- 


theless, as to whether either one of these two possessed 
unusually large amounts of funds in their pockets, there 
is no evidence of that. I remind you that the gun, 


Exhibit 8 has been received in evidence against James 


Melvin Green alone and that when receiving this in evidence 


the Court instructed you that you were not to consider that 


finding of that gun on Green in your deliberations of 
Debra Green's fate. 


I trust that you will take that admonition to 
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heart. It is very difficult to separate evidence into 
two compartments; that you will consider it against this 
crime, but not against this one, but on your oath as jurors 
you are obligated to do so. 

I think I have been overly long, as I always am, 
yet after I sit down I wil’ kick myself for not having said 


things I might have said and that would have convinced 


you immediately. 

You are here to rende.- justice, justice as you 
see it in your minds, in your hearts. You are here to. 
render verdicts, separate and distinct verdicts as to each 
defendant, verdicts with which each of you should be able 
and willing to sleep for the rest of your days. 

I remind you of the old adage and because it 


is old it doesn't make it any less true, that better you 


acquit a guilty person, far better you acquit a guilty 
person or a thousand guilty persons than you convict one 
innocent person, One person about whom you honestly can 
entertain a reasonable doubt. 

I will finally ask each one of you not to be 
pressured by time, by numbers and to votinc any way except 
the way your conscience, your individual conscience dictates, 
and I cannot ask for more. 


I thank you for your attention. I apologize 
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for my length. As to Debra Green, I ask you to return 
a verdict of not guilty on every count. 

Thank you very much. 


Thank you, your Honor. 


THE COURT: Mr. Reilly, you may proceed with 
your rebuttal. 

MR. REILLY: Thank you, your Honor. I was 
very depressed as I'm sure you were with the eloquence of 
Mr. Mitchell and Mr. Thau. I think they are excellent 
attorneys. I think they have done a fine job trying to 
minimize the testimony offered against their clients. 

I ask you one thing in reaching your determination, that 
you apply the common sense that you have brought to this 
coutroom in weighing the evidence und not to be worried 
about certain mystical qualities, sacramental qualities 
that have been at one time or another offered to you as 
problems of the case. You are fact finders. ze. is 
your determination to sit down in an unbiased fashion with 
the weight of your experience over many years and to deter- 
mine whether in fact these two people did commit the three 


bank robberies and the attempted bank robberies that are 


| 
| 
| 


alleged in this indictment. 
Mr. Mitchell spent a great deal of time focusing 


| 
on the clothing that Mr. Green wore, whether it was a fur | 
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collar on a long coat not a short jackec. Just remember 


this, that all of these eyewitnesses were bank tellers. 


They were standing or sitting behind a counter. For the 
most part they could only see from just below the shoulder 
up. Now, perhaps if they did focus their attention on 
clothing they might very well have determined that there 
was a collar there or a fur collar or they may have been 
able to give us a nicely detailed description of the 
pattern or how long it was. I submit to you that the 
thing that was closest to them, the thing that was most 
vibrant to them, the thing that was most important tot hem 
we the facial, the physical features of the two people 
standing before them, one with a gun and one with a note. 

Ask yourselves whether those bank tellers 
gave you adequate descriptions of the physical features and 
did they have an adequate recollection of the physical 
features, especially of the faces of the two assailants. 

I would just like to take one moment to talk 
about Celdinda Rivera. I, on my direct examination I 
don't think asked more than three very straightforward 
questions before she broke down in tears and had to be 
excused. She was not being harassed. She was being 
asked to recall what to her must have been a most terrify- 


ing and unpleasant situation. She was face-to-face in 
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the courtroom with the two people that she recalled as 
having been there, one of them pounding on the teller's 
counter while her co-worker was down on the floor crouched. 

Put yourself in her position and ask what kind 
of reaction might you have or might a person of her temper~- 
ament have if presented with the prospect of testifying 
in this case. She didn't come down here to put her two 
cents into the matter. The last thing in the world it 
would appear that she desired to do was to come down and 
give testimony in this case. She wanted to forget the 
entire incident. It was extremely upsetting to her. 

Mr. Thau has elicited what appeared to be 
contradictions I think you might consider whether she was 
confused, whether she became hostile of what she considered 
abusive treatment by a bystander as one who has been sub- 
jected to an intense emotional experience that she didn't 
care to have. If you are not convinced of that perhaps 
you shouldn't credit her testimony and then I ask you to 
put her testimony aside and consider the testimony of 
Charlene Churilla, who was a teller in this case and who 
looked at both of these assailants straight in the eye 
and who was closest to them. 


I ask you to consider the testimony of Mr. 


White and the two photographs and if you still have a 
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doubt, then you should acquit these two defendants. 

It is a most unpleasant duty, that is, what you 
are called upon to do when the evidence suggests that these 
two defendants are guilty. I can predict that it is 
not going to be a pleasant task, that is going to be hard 
work. We ask you to follow through to your verdict. 

I cannot thank you for your verdict in advance or even 
afterwards because I get no satisfaction from it. It is 
you who must get satisfaction in having performed a duty 
conscitntiously and the way that the evidence dictates that 
it be done. 

THE COURT: Thank you, Mr. Reilly. 


Ladies and gentlemen, you have now heard the 


summations of counsel. We will take our mid-morning 
recess of ten minutes. Please do not discuss the case 
among yourselves at this time. When you have returned 


I will give you my instructions on the law and after that 

we'll turn the case over to you for your consideration. 
Please continue to keep an open mind on all 

facets of the case until the entire case has been concluded 


following my charge. 


The jury is excused for a ten-minute recess 
and the -harge will follow. 


(Recess.) 
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CHARGE OF THE COURT 


THE COURT: Ladies and gentlemen, we now come 
to that stage of the case where the evdidence is in. The 
lawyers have presented their final arguments and you are 
about to do your part in the administration of justice, 
which is to pass upon and to decide the fact issues. 

You are the sole and exclusive judges of the 
facts. You pass upon the weight of the evidence. You 
determine the credibility of witnesses. You resolve such 
conflicts as there may we in the evidence, and you draw 
such reazsonable inferences as may be warranted by the testi- 
mony or exhibits in the case. 

My function at this point is to instruct you as 
to the law which is applicable to the case. It is your 
duty to accept the l:» as I state it to you in these 
instructions and to apply it to the facts as you find them. 
The logical result of that application of the law to the 
facts is the verdict in the case. 

With respect to any fact matter it is your 
recollection and yours alone that governs. Anything that 
counsel, either for the Government Or the jefense, may have 
said with respect to matters in evidence during the trial 
in the form of questions, in exchanges with the Court, in 


argument, in opening or in sumuation is not to be substi- 
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tuted for your own recollection of the evidence. So, 00, 
anything I may have said during the trial or may refer to 
during the course of these instructions as to any factual 
matter in evidence is not to be taken in place of your own 
recollection. 

Testimony and exhibits to which the Court 
sus'ained an objection or which were ordered stricken from 
the record do not constitute evidence and must not be 
considered by you. Evidence which was admitted against 
ore or the other defendant must be considered only against 
that defendant and not against the co-defendant. This case 
must be decided by you upon the sworn testimony of the 
witnesses, any stipulations entered into between counsel -- 
you will recall there was one, that the banks involved 
here were banks whose deposits were duly insured by the 
Federal Deposit Insurance Company, as I remember the stipu- 
lation. The case must be decided upon, as I say, the 
sworn testimony of the witnesses, any stipulations entered 
into between counsel and such exhibits as were received 
in evidence. 

As I indicated to you earlier, should you wish 
to hear any of *he testimony, or I'll add now any part of 
my charge, you may so request by sending a note from the 


jury room that any portion of the testimony or any portion 
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of my charge be read back to you. You will then be-brought | 


back into the courtroom and whatever you have requested will 
be read to you. 

Should you wish to see and study the indictment 
Or any exhibit or exhibits in evidence, whatever you 
request, a copy of the indictment or any or all exhibits 
in evidence, will be sent in to the jury room upon your 
asking for them, and the manner in which you will do this 
will be by a note which you will send out from the jury 
room: We want this or we request that. We will try to 
respond to any notes as promptly as possible. 

The charges against the two defendants on trial 
before you are contained in an indictment. I instruct 
you that the indictment is merely an accusation. It is 
a charge. The indictment is no evidence or proof of 
the defendants' guilt. The two defendants on trial before 
you have pleaded not guilty. Therefore the Government 
has the burden of proving each and every element of the 
charges against each defendant beyond a reasonable doubt. 
It is a burden that never shifts and remaiius upon the 
Government throughout the entire trial. 

A defendant under our system of law does not 
have to prove his or her innocence. On the contrary, the 


defendants are presumed to be innocence of the accusations 
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2 contained in the indictment. This presumption of 


innocence was in each defendant‘s favor at the start of 


4 the trial, continued in their favor throughc.t the trial, 


5 is in their favor even as I instruct you now. It remains 
? the jury room. It is removed only if and when you are 
8 convinced that the Governme:t has sustained its burden of 


proving the guilt of a particular defencint -- and you will 


wo 


6 in their favor during the course of your deliberations in 


10 consider each defendant separately -- of proving the guilt 

11 of a defendant beyond a reasoiuable doubt. 

ue ' What is a reasonable doubt? It is a doubt 

13 based on reason which arises from the evidence or lack of 

14 evidence in the case. It is a doubt that appeals to your 

Ts) retson, to your judgment, your common understanding and 

16 | your common sense, such as would cause prudent men to 

7 || hesitate to act in matters of importance to themselves. 

18 A reasonable doubt is not caprice or whim or 
speculation. It is not a doubt that you might conjure up 

20 to a-cld the performance of an unpleasant duty. It is not 

re sympathy for a defendant. 

= I instruct you that it is not necessary for the 

~ Government to establish the guilt of a defendant to a 

a mathematical certainty cr beyond all possible doubt. If 

3 that were the rule, few people, however guilty they might 


| 
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: for a person to be absolutely and completely con- 


t 
be, would ever be convicted. It is practically impossible 
vinced of any controverted fact which by its nature is 


5 suscept ble of mathematical certainty. In consequence, 

6 the law is such that in a criminal case it is enough to 

7 convict if proof of a defendcnt's guilt be established 

8 beyond a reasonable doubt, noi beyond all possible doubt. 

9 The indictment in this case contains five 

J 10 counts. It charges the two defendants, James Melvin 

11 Green and Debra Fennell Green in Counts 1, 3 and 4 with 

12 committing three hank robberies in Manhattan during late ; 
February and early March of 1976. 

14 Count 1 relates to an alleged attempted robbery 

15 by the two Jefendants at a brancn of the Manufacturers 

16 Hanover Trust Compary at 1185 Avenue of the Americas on | 

17 February 25, 1976. . 

18 I shall read Count 1 and I will remind you tha+ 
this is an accusation. It is not proof. It is the 
charge leveled against the defendants. 

21 Count 1: 

= "The Grand Jury charges: 

A) "On or about the 25th day of February, 1976 

24 in the Southern District of New York, James Melvin 

3 Green and Debra Fennell Green, the defendants, | 
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untawfully, wilfully and knowingly by force, violence 
and intimidation did take and attempt to take from 
the person and presence of another money and property 
which then belonged to and was in the care, cvstody, 


control, management and possession of the Manufacturers 


Hanover Trust Company, 1185 Avenue of the Americas, 


New York, New York, a bank whose deposits were then 
insured by the Federal Deposit Insurance Corporation." 
This is charged as a violation of Title 18, 
United States Code, Sections 2113(a' and 18 United States 
Code, Section 2. 
Count 3 relates to an alleged attempted bank 
robbery by the two defendants at a branch of the First 
National City Bank located at 40 West 57th Street on March 


5S, 1976. 


Count 3 reads as follows: 

"The Grand Jury further charges that on or 
about the. 5th day of March of 1976 in the Southern 
District of New York, James Melvin Green and 
Debra Fennell Green, the defendants, unlawfully, 
wilfully and knowingly, by force, violence and 
intimidation did attempt to take from the person 
and presence of another money and property which 


then belonged to and was in the care, custody and 
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control, management and possession of the First 
National City Bank, 40 West 57th Street, New York, 
New York, a bank whose deposits were then insured 
by the Federal Deposit Insurance Corporation." 
It is alleged that the same sections which 
I mentioned a moment or two ago were violated in connection 
with Count 3. 
Count 4 relates to an alleged robbery by the 
two defendants at a branch of the National Bank of North 
America at 515 Seventh Avenue on March 8, 1976. 


Count 4 reads as follows: 


"The Grand Jury further charges on or about 


the 8th day of March, 1976 in the Southern District 
of New York, James Melvin Green and Debra Fennell 
Green, the defendants, unlawfully, wilfully and 
knowingly by force, violence and intimidation did 
take and attempt to take from the person and 
presence of another money and property which then 
belonged to and was int he care, custody, control, 
management and possession of the National Bank of 
North America, 515 Seventh Avenue, New York, New 
York, a bank whose deposits we.e then insured by 
the Federal Deposit Insurance Corporation." 


The same two sections are charged as having 
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2 been violated in Count 4 as were charged in Counts 1 and 3. 
3 | With respect to two of these robberies, the 
4 attempted robbery at the Manufacturers Hanover Trust 
5 | Company, and the attempted robbery at the National Bank 
6 | of North America, the indictment charges additionally that 
7 the two defendants committed the crimes involved in those 
2 two counts by assaulting and putting in sennente the lives 
3 | of others by the use of a handgun. 
10 Count 2 relates to the Manufacturers Hanover 
| Trust Company robbery as I've said, and Count 5 relates 
v7 | to the National Bank of North America robbery. 
13 I shall return to Counts 2 and 5 in a few minutes. 
14 I mentioned two statutes. The defendants are 
1§ | charged in Counts l, 3 and 4 with having violated Title 18, | 
16 United States Code, Section 2112(a) and Section 2 of the 
7 | same Title 18, United States Code. 
18 Section 2113(a), which provides: 
"Whoever, by force and violence or by 

intinidation, takes, or attempts to t2ke, from the 
21 person or presence of another any property or money 
2 | or any other thing of value belonging to, or in the 
< care, custody, control, management, or possession of, 
4 any bank" -- 
35 now I interpolate -- is guilty of a crime. 
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As I have noted, the defendants are also 


charged with violating Title 18, United States Code, 2 


which provides: 


"Whoever commits an offense. against the 
! 


United States or aids, abets, counsel, commands, 
induces or procures its commission, is punishable 
as a principal." 

In order to “find! a defendant guilty of bank 
robbery as charged in Counts 1, 3 and 4 of the indictment 
the following four elements must be proved beyond a reason- 
able doubt: 

First: That at the time in question the bank 
involved was a bank the deposits of which were insured by 
the Federal Deposit Insurance Corporation. 

As I have noted previously, that matter has 
been stipulated to and there is no issue that the banks in 
question were banks the deposits of ‘whieh weté-insured by th 
Federal Deposit Insurance Corporation. 


I turn now to the second, third and the fourth 


Second: That on or about the date charged the 
defendant -- the defendant you are considering and, as I 
say, you should consider each defendant separately -- the 


defendant took money which belonged to or was in the care, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
DLEY SOUA N AK. N.Y. — 791-1020 


341 


mcs 
custody, control, management or possession of that bank. 

Third: That the money was taken from the person 
or presence of one or more persons other than the defendant; 
namely: from employees of the bank. 

Fourth: That the defendant accomplished this 
taking by force and violence or by sntimidation, 

As I noted previously, the first element has 
been stipulated. I turn to the second and third elements. 
I charge you that that with respect to Counts 1 and 3 
there has been no evidence that any money was taken from 
these two banks. However, the indictment charges 
additionally an attempt to take money from these two banks 
and the statute which I read to you a short time ago like- 


wise makes it a crime to attempt to commit the offense. 


Thus, if you find beyond a reasonable doubt 


that a defendant attempted to commit the offense, the 
elements of which I have already outlined for you, you may 
return a verdict of guilty even though the defendant failed 
to obtain any money. 

As I pointed out, no money was obtained from 
the alleged bank robberies at the Manufacturers Hanover 
Trust Company and the First National City Bank. There 
is testimony that approximately $1400 was obtained from the 


third robbery, the National Bank of North America. 
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I have mentioned to you the first element. 


I have discussed briefly the second and third elements. 


Let me turn now to the fourth element. The fourth element 


4 
5 which I mentioned a moment ago is that the defendant 
8 accomplished this taking or I'll add the words attempted 
7 taking by force and violence or by intimidation. I charge 
8 you that with respect to that fourth element the Government 
9 is not required to sh w that force and violence were 
10 actually used against anyone if it proves beyond a reason- 
11 able doubt that the taking was the result of intimidation, 
2 that is, the result of placing another person or persons 
13 in fear. Intimidation may be established by proof of 
14 circumstances that are normally and reasonably calculated 
15 to arouse fear ® the ordinary run of human beings. 
16 So that if it happens that some extraordinarily 
17 timid person was put in fear by some sort of words or 
18 action that would not normally frighten anyone, this 
would not be the kind of an intimidation with which the 
statute is concerned. 
21 | On the other hand, if the proof shows conduct 
= by a defendant which normally would be expected to generate 
3 fear, then it is not necessary that those affected should 
aA actually have experienced some terror or panic or hysteria. | 
3 The question, in short, in this respect is an objective one; 
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it is whether the Government has sustained its burden of 
showing conduct of the accused which was of such a nature 
as to be a sensible and expectable basis for the creation 
of fear. 

In Counts 2 and 5 the defend ‘:s are charged 


with a violation of Title 18, United States Code, Section 


2113(d), which makes it a separate and distinct crime to 
commit the offense charged in Counts 1 and 4, namely a 
bank robbery, if in the commission of such an offense the 
person accused “assaults any person or puts in jeopardy 
the life of any person by the use of a dangerous weapon 


Of Gevice « « .* 


I shall now read Counts 2 a 5 of the indict- 
ment to you: 
Count 2: 
"The Grand Jury charges On or about the 25th 
day of February, 1976 in the Southern District of 
New York, James Melvin Green and Debra Fennell 


Green, the defendants, in committing and attempting 


to commit the defense charged in Count 1 of this 
indictment did zssault and put in jeopardy the life 
of another person by the use of a dangerous weapon 


or device, to wit, a handgun." 


The statute which is charged to have been 
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violated is Title 18, United States Code, Sections 2113(d) 
‘and Title 18, United States Code, Section 2. 
Count 5, the last count of the indictment, 
reads as follows: 
"The Grand Jury further charges on or about 
the 8th day of March, 1976 in the Southern: District 
of New York James Melvin Greena nd Debra Fennell 
Green, the defendants, in committing and attempting 
to commit the offense charged in Count 4 of this 
indictment did assault and put in jeopardy the life 
yf another person by the use or a dangerous weapon 
or device, to wit, a handgun." 
This is charged to be a violation of Title 18, 
United States Code, Sections 2113(d) and 18, United States 
Code, Section 2. 

In order to find a defendant guilty on Counts 
2 and 5, you must find that the defendant committed the 
crimes charged in Counts 1 and 4 respectively. If you 
find a defendant not guilty on Count 1 you mu - auto~ 
matically find the defendant who you found not guilty on 
Count 1 not guilty on Count 2. Likewise, if you find a 
defendant not guilty on Count 4, you must find that 
defendant not guilty on Count 5. 


If you find a defendant guilty on Count l or 
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2 | Count 4 you then go on to consider the following: In 
3 | addition to finding the defendant guilty on Counts 1 
4 and 4 respectively, you must also find beyond a reasonable 
5 doubt that the defendant in so doing either assaulted one 
6 | Or more persons or by the use of a dangerous weapon, to 
7 | wit, a handgun, put in jeopardy the lives of one or more 
3 persons. 
3 | You will recall that I told you that the gun 
10 | which is alleged to have been taken from James Melvin 
ll | Green must not be considered i.. any way in connection with 
= I your consideration of the case agairt Debra Fen-ell Green. 
13 | Let me explain to you what is meant by assault 
14 | and putting the life of a person in jeopardy. As I 
15 | have indicated, Counts 2 and 5 require a finding either, 
16 | one, that there was an assault or, two, that the lives of 
7 | one Or more persons were placed in jeopardy by the use 
18 | of a dangerous weapon. It is not essential to find both 
| an assault and an endangering of lives by the use of such 
| 
| weapon. 
21 | In considering this you will have in mind and 
= | undertake to remember and apply the legal definition of the 
23 | word assault. That word is defined to refer to an 
4 | unlwful attempt or threat to apply force and violence, to 
p>) | inflict bodily injury, when the attempt or threat is 
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coupled with an apparent present ability to carry it out, 


such as to arouse fear in the intended threatened victim 
that he would be subject to immediate physical injury. 
An assault as it is defined In law may be 


committed without actually touching or s- riking or doing 


bodily harm to the person in question. 

You will recall that it is alleged by the 
Government that when the defendants got to the tellers’ 
counters Mr. Green had a revolver and Mrs. Green had a 
note. You should consider the revolver when you consider 
the case against Mr. Green,and not the note. You should 
consider the note when you consider the case against Mrs. 


Green, and not the revolver. 


I will give an example at this point. The 
pointing of a pistol or gun at another person for the 
purpose uf putting that other person in fear is sufficient 
to constitute an assault. 

You will recall that I mentioned to you moment 
or two ago that even if you find no assault in connection 
with Count 3, this count may be established if you find 
that the lives of one or more people were put in jeopardy 
by the use of a dangerous weapon. To justify such a 


finding in this case you must be convinced beyond a 


reasonable doubt that the defendant you are considering -- 


10 


1] 
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and you will consider each defendant separately and the 
evidence against that defendant separately - carried one 
Or more firearms which were drawn and loaded. It is not 
essential to such a finding that there be direct evidence 
that shows this firearm was in fact loaded. 

If a person is engaged in a rubbery and displays 
or points a gun to insure his demand and intends to produce 
fear in a person or persons, you are permitted to infer 
from such facts that the gun was loaded and capable of 
inflicting the deadly injury threatened by the one who 
employed it. 

I mentioned Title 18, United States Code, 
Section 2, aiding and abetting. EI charge you that it is 
not necessary for the Government to show that a defendant, 
Debra Green, physically committed the crimes alleged in the 
indictment itself. Section 2 of Title 18, United States 
Code, which I read to you a few moments ago, provides that 
a person who aids and abets another to commit an offense 
is just as guilty of that offense as if that person com- 
mitted it himself. 

Accordingly, you may find the defendznt Debra 
Green guilty of the offense charge if you find beyond a 
reasonable doubt that James Green committed the offenses 


and that Debra Green aided and abetted him. 
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To determine whetier the defendant Debra Green 
aided and abetted the commission of an offense, you ask 
yourselves these questions: Did she associate herself with 
the venture? Did she participate in it as something she 
wished ‘oc bring about? Did she seek by her action to 
make it succeed? If she did, then she is an aider and 
abettor. 

I turn to another subject, the credibility of 
witnesses. How do you determine the truth and how do 
you appraise the credibility of the witnesses? 

Well, you use your plain, everyday common 
sense. You have seen the witnesses. You have observed 
the manner of their testifying, and whatever credit you 
may give them must be determined by their conduct and their 
manner of testifying and their relationship or interest in 
the outcome. In other words, you again apply your 
common sense and your everyday experience. 

You may, of course, take into consideration the 
interest of a witness. An interested witness is not 
necessarily unworthy of belief Interest is a factor, 
however, which you may consider in determining the weight 
and credibility to be given to a witness’ testimony. 

If any witness has wilfully testified falsely 


to a material fact, you may disregare all of that witness' 
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testimony or accept such part of it as you believe 
worthy of belief or as it appeals to your reason or 
judgnent. 

A witness may be discredited or impeached by 
contradictory evidence or by evidence that at other times 
the witness has made statements which are inconsistent with 
the witness' present testimony. 

If you believe that any witness has been 
impeached and thus discredited, it is your exclusive province 
to sive the testimony of that witness such weight, if any, 
as you may think it deserves. 

Turning to another subject, direct and circum- 
stantia. evidenc., you hav. hearu me refer to direct 
evidence and to circumstantial evidence, and it is well to 
explain now the difference between these two types of 
evidence. 

Di: «ct evidence is where a witness testifies 
to what he saw, heard or observed, what he knows of his own 
knowledge, something which comes to him by virtue of his 
own senses. Circumstantial evidence is evidence of 
facts and circumstances fron which c.ie may i fer connected 
facts w’: sgasonably follow in the common experience of 


mankind. 


Stated somewhat differently, circumstantial 
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evidence is that evidence which tends to prove a disputed 


fact by proof of other facts which have a logical tendency 


to lead the mind to a conclusion that those facts exist 


which are sought to be established. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence, for in either case you 
must be convinced beyond a reasonable doubt of the guilt 
of the defendant. 

Let's take one simple example, one which is 
often used in this Courthouse, to illustrate what is meant 
by circumstantial evidence. 

We will assume, as was the fact, that when you 
entered the Courthouse this morning the sun was shining 
brightly outside and it was a clear day; there was no 
rain. 

Now, assume that in this courtroom the blinds 
are drawn and there are drapes over the windows and the 
drapes are closed so that you ~annot look outside. 

Assume that you are sitting in your jury box and despite 
the fact that it was clear and dry when you entered the 
building somebody walks in the door of the courtroom 
opposite your jury box with an umbrella dripping water, 
followed in a short time by another person wearing a rain- 


coat and the raincoat is wet and is also dripping water. 
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Taking our assumptions, you cannot look out the 
windows to see whether it is raining or not, and if you 
are asked, "Is it raining?" you cannot say you know directly 
of your own knowledge and observation; but certainly upon 
the combination of facts as I have given them, even though 
when you entered the building it was not raining outside, 
it would be reasonable and logical for you to conclude that 
it is raining: now: That is about all there is to 
circumstantial evidence. You infer on the basis of 
reason and experience from an established fact the existence 
of some further fact. 

I turn to another subject. The defendants 
have chosen not to take the witness stand and testify on 
their own behalf. There are many reasons why a 
defendant may decide not to testify. You should not 
sveculate as to why the defendants here did not testify. 
You may not draw any inference what: sever from anyone's 
not taking the stand and testifying. 

Under your oeth as jurors you cannot allow a 
consideration of the punishment which may be inflicted upon 
a defendent, if convicted, to influence your verdict in any 
way or in any sense enter into your deliberations. The 
duty of imposing sentence rests exclusively upon the Court. 


Your function is to weigh the evidence in the e and to 
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determine the guilt or innocence of each defendant 
separately solely on the basis of such evidence and the 
law. 

Each defendant is entitled to have his or her 
guilt or innocence as to each of the crimes charged 
determined from that defendant's own conduct and from the 
evidence which applies to that defendant as if he or she 
were being tried alone. 

If you find that a defendant is guilty beyond 
a reasonable doubt of any of the crimes charged in the 
indictment, a verdict of guilty as to that count should be 
returned as to that defendant. The guilt or innocence 
of any one defendant of any of the crimes charged should 
not influence your verdict regarding the other defendant. 

It should also not influence your verdict 
regarding the other charges, except to the extent that you 

find one or both-of the defendnats not -guilty.of the attempted 
bank robberies, then, as I have indicated, you must find them 
moet qu’ -y of the related charges in Counts 2 and 5. 

You may find either one or both or neither of 
the defendants guilty. You may find one or the other or 
both of the defendants not guilty. 

You are to decide this case upon the evidence 


and the evidence alone, and you must not be influenced by 
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any assumption, conjecture or sympathy or any inference 
not warranted by the facts until proven to your satis- 
<action. 

There will be 12 people on the jury as you 
go in to deliberate. Any verdict must be the unanimous 
verdict of all of you. I will point out, however, that 

no one should enter upon the deliberations in the jury room 

with such pride of opinion that he or she would refuse 
to change it if convinced by intelligent argument on the 
part of another juror or jurors that they are right. 

However, you are not to do violence to your 
own well founded opinions and common sense. You will be 
taking your common sense into the jury room. I expect 
that when you come out of the jury room your good common 
sense and your good conscience will accompany you. 

You are entitled, each of you, to your opinion. 
In other words, each of you must decide the case for himself 
or herself after thoroughly reviewing the evidence and 
exchanging views with your fellow jurors. After you 
have exchanged your views, you should consider each defendant 
separ*tsiy and each count separately, and vote guilty or 
not guilty upen each count separately. 

I »Nall designate the juror seated in Seat No. l, 


Mies Evangelina Nonis, as your forelady. the will keep 
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the tally on the vote and she will see to it that the notes 
are prepared. They may be written ou* by other jurors, 
but she will see to it that’ they are prepared and given to 
the Marshal who will be given charge of the jury. He will 
be outside of your jury room and will be available to you 
and he and the notes will serve as your means of com- 
municating with the Court during the time you will ke 
deliberating on.this case. 

Ladies ad gentlemen, I have completed my 
charge. Before sending you in to deliberate I will inquire 
ot Jurors 1 through 12 if each and every one of you feels 
well, feels in 7zood health. both physically and emotionally, 
and whether you are prevared to deJiberate on this matt © 
without any pressure upon you of any kind and nature and 


description. If any juror does not meet all of tu... se 


qualifications I would ask*that: juror to raise his or her: ha 
at this time. 

Noting the lack of any hands being raised I 
will at this time ask our three alternate jurors to obtain 
whatever belongings they have from the jury room and to 
return to the courtroom, because after I speak with counsel 
I wili be sending Jurors 1 through 12 into the jury room 
to begin their deliberations. At that time I would like 


to thank our three alternate jurwrs who have served 
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diligently and conscientiousLy from the beginning of this 


trial. 


At this time I will see counsel at the side bar. 
I will ask Jurors 1 through 12 to remain in the jury box 
in the event that I have some further instruction for you. 


The three alternate jurors are excused to go into the jury 


room and obtain any clothing they have there and then to 


return to the box. 
(At the side bar.) 


THE COURT: Are there any exceptions to the 


charge? 
Mr. Reilly? 


MR. REILLY: The Government has no exceptions, 


your Honor. 


THE COURT: Mr. Mitchell? 


17 MR. MITCHELL: None. 


MR. THAU: No, your Honor. 


18 THE COURT: Mr. Thau? 
THE COURT: Are there any requests for supple- 


21 | mental instructions? 

_ Mr. Reilly? 

23 MR. REILLY: No, your Honor. 

24 THE COURT: Mr. Mitchell: 

3 MR. MITCHELL: Your Honor, I was wondering 
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whether since there are separate robberies you would 
instruct the jury that considering the guilt or innocence 

on each particular robbery of the defendants that they limit 
themselves to the evidence on that particular robbery or 
anything that may be attributed in general to all three 
robberies. The note would be admissible on each 
robbery. 

THE COURT: Do you have a suggested request? 

MR. MITCHELL: That in considering the three 
robberies you consider only the evidence that has been 
admitted as against that particular robbery by the witnesses 
and the evidence. 

THE COURT: Does that satisfy you? 

Would this satisfy you, Mr. Mitchell: 

In considering each of the three robberies 
you should consider only the evidence relating to that 
robbery in your consideration of the particular count on 
which you are then deliberating? 

MR. MITCHELL: Right. 

(Pause. } 

MR. REILLY: I think you ought to cover Mr. 


Mitchell's other suggestion, that the circumstantial evidence 


consisting of the note and the gun. found on the defendants 


be considered in connection with each count on robberies 
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or attempted robberies. There is a negative implication 


that that evidence should not be considered ultimately 
with any robbery. 

THE COURT: I will add these words: 

Only the direct and circumstantial evidence. 
I will modify it in that way. I propose to charge this 
way: | 

"In considering each of the three robberies you 
should consider only the direct and circumstantial evidence 
related to that robbery in your consideration of the partic- 
ular count on which you are then deliberating." 

Is that satisfactory to the defendants? 

MR. MITCHELL: Yes. Thank you, your Honor. 

THE COURT: Mr. Reilly? 


MR. REILLY: Your Honor, I think there is 


enough confusion on the matter as to circumstantial 


evidence. You should include the note and the gun found 


at the time of the arrest. 


THE COURT: There are problems that I suggest 


21 exists from my having received the note and the gun in a 
.. = | limited fashion and I therefore will charge as I have 
3 indicated and, as I would note, the defendants have 
a indicated that they agree and do not object in any way 
es) to this supplemental ‘eal: | 
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Is that corre , gentlemen? 

MR. MITCHELL: Yes. 

MR. THAU: Those problems might be resolved if 
in light of what your Honor has said I would be permitted 
to move for a dismissal for Debra Green of Counts 2 and 5, 
and I so move at this time. 

THE COURT: That matter was considered by me 
when I was making up the charge and I feel that at this 
juncture the note which she exhibited and which is in 
evidence against her is sufficient to make out a prime 
facie case. 

MR. THAU: Sufficiently intimidating even if 
he had no gun? 

THE COURT: Yes, I believe the note itself 
which says: 

"This is a stickup. We have guns. 

I went all the money. Don't push no button” 
is sufficiently intimidating to constitute a violation. 

MR. THAU: On Section (a), your Honor, but not 
of Section (d). 

MR. REILLY: You are talking about the aiding 


and abetting charge with respect to Mrs. Green. 


THE COURT: Are there any other requests for 


sup,lemental instructions? 
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MR. THAU: I haven't any, your Honor. 
REILLY: No, your Honor. 
MITCHELL: No. 
Open court.) 
COURT: Ladies and gentlemen, I am going 
to supplement my charge with the following: 

In considering each of the three robberies 
you should consider only the direct and circumstantial 
evidence relating to that robbery in your consideration 
of the particular count on which you are then deliberating. 

I would add that you will take the matter count 
by count and consider each defendant separately. 

Is there anything further, gentlemen? 

MR. REILLY: No, your Honor. 

MR. MITCHELL: No, your Honor. 

MR. THAY: No, your Honor. 

THE COURT: Very well. 

Jurors 1 through 12 are going to be placed in 
the custody of the Marshal in a moment or two. He will 
attend you throughout your deliberations and will be 
there to assist you with pencils and paper so that you 
may write whatever notes you wish to write. He will be 
outside of the jury room and if you will come out of the 


~~ 


door you may communicate with him and then he will, in 


. "Fe . ae 
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turn, communicate with the Court. 

At this time I will ask Miss Kruger to swear the 
Marshal. 

(Marshal sworn.) 

THE COURT: Jurors 1 through 2 are directed 
to begin their deliber: *‘o--. I suggest that if anyone 
has to use the facilities t. do that first and then when 
all 12 of you are around the table I suggest at that point 
you begin your deliberations. Tt suggest that you 
discuss the case carefully and proceed count by count and 


discuss each defendant separately. 


THAU: May we approach the bench? 


COURT: Yes. 

the side bar.) 

THAU: I was concerned that their lunct eon 
needs might have been forgotten. 

THE COURT: No, they have not been. I will 
not discuss them at this time. I have made reservations 
for 1.15 for lunch. I'll send them in now. We'll see 
what happens during the next 25 minutes. 

(In open court.) 

THE COURT: Jurors 1 through 12 are directed 
to begin their deliberations. The alternate jurors are 


asked to remain here. 
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Marshal, I put the jurors in your care and 


(The jury left the courtroom.) 

(The alternate jurors were excused.) 

THE COURT: Gentlemen, in the event the jury 
requests either a copy of the indictment or the exhibits 


which have been received in evidence, we will send them 


| charge. 
in upoin the consent of counsel. I would suggest that 
counsel remain here at all times, but, if you would, get | 


the exhibits assembled so that they can be sent in. 
| 


MR. THAU: It might be advisable, perhaps, not 


to send Exhibits 8, which is the gun, together with 8-B, 
| which are the three bullets. Sometimes deliberations 
can become quite acrimonious. 


MR. REILL« I have no objection to that as 


long as they are told that this will be exhibited to them 


sent in. “I'm referring to che »ullets. 


in the courtroom and they are advised that it is not being 
| THE COURT: If they ask for all exhibits we 
will indicate to them that thedse are all the exhibits 
| except the bullets which are being retained in the court- 


room. 


(Pause.) 


THE COURT: 7 have received a note from the 


SOUTHERN DISTRICT COURT AEPOR’.LAS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. - 791-1020 


| 
| 
| 


mes 


jury which w2'll mask Court Exhibit l. 


"I would like to hear the examination by the 


prosecutor of the witness Miss Yu." 

They want, No. 2, evidence pictures and, three, 
they want the indictment. 

I suggest that we bring them out right now. 

The Court Reporter will read the examination of 
Miss Yu. 

MR. THAU: Your Honor, considering that 
Defendants’ Exhibit A falls within the purview of a picture 
er pictures, I would ask that it be included in a broad 
interpretation of the question. It does not say photo- 
graph. 

THE COURT: I consider it a drawing. 

MR. THAU: They might have said photographs. 
They said pictures. This is just as well within the 
definition of picture as a photograph is. 

THE COURr: At this time I'm going to send in 
the indictment. I am going ot ask the reporter in 
the interim to locate Miss Yu's testimony in the record. 
Then I'm going to bring the jury in and have that read. 
I'm going to hand them the pictures and te.l t’lem that if 
there is anything else they want I am prepared to give it 


to ther. 
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2 MR. THAU: ‘That might not trigger their memory 
3 that there is -- 
4 THE COURT: I will even say “Such as this 
: 5 drawing," and I will have it with me. 
° MR. THAU: Could your Honor put to them whether 
7 | by picture or pictures they meant both the photograph and 
8 the drawing? 
9 THE COURT: If you wish I'll send in all the : 
10 exhibits which are in evidence. ‘ 
11 MR. THAU: I have nec objection. To me a 
i - picture is a picture whether a photograph or written, a 
13 drawing. 
14 MR. MITCHELL: I would give them only what 
Te) | they ask for. 
16 THE COURT: Very well, then the first one is 
17 the indictment. 
ee (Pause.) 
THE COURT: I propose in response to the jury's 
note to send in to the jury the followiag exhibits: 
el Government's Exhibits 1-A, 2, 3, 4, and 5, and 
2 | Defendants: Exhibit A in evidence. | 
= Is that satisfactory to the Government? 
; 2 MR. REILLY: Yes, your Honor. 
: 5 THE COURT: Is that satisfactory to the 
* SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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defendants? 

MR. THAU: Yer, your Honor. 

MR. MITCHELL: Yes. Thank you. 

(Jury present.) 

THE COURT: Ladies and gentlemen, I have received 
your first note which I have had marked as Court Exhibit l 
for identification. The note has three parts to it. 

Part 1 indicates: 

"The jury would like to hear the examination 

by the prosecutor of the esnenen Miss Yu." 

I have brought you back into the courtroom for : 
that purpose. The Court Raporter has locat-* “2 
particular portions of the examination of Miss Yu and 
will read them as soon as I finish with the note. 

Your second. request was for evidence -- pics 
and that is what we sent in to you, the photograph -- 


negatives and also a drawing. If you should require 


| 
any additional evidence, though, I know you will ask 
for it. 

Finally you requested Item 36 We sent ina 
copy of the indictment for you. That would appear to 
cover your note. We will now. turn to the Court 
Reporter's reading of the examination by the prosecutor 
of the witness Miss Yu. 
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(Record read.) 

THE COURT: I propose at this time to send the 
jury to lunch. If any of you are unable to eat in 
the restaurant intself I'm sure they will make a place 
for you so if you have made anything you may bring it in 
with you and eat there, but I thought it would be convenient 
since the day is rather pleasant that you go out at this 
time. 

Is that agreeable or does the jury have other 
wishes? 

Counsel are excused until 2.30. The jury is 
turned back to the custody of the Marshal. You will 
proceed in a group to lunch and ther return. The Court 
will be reconvened at 2.30 to await further inquiries from 
you. 

(The jury left the courtroom.) 

MR. THAU: I apparentiy poorly recalled Miss 
Yu's direct testimony. It had been my impression, which 
is now corrected by a rereading of the record, that she 
had testified to having read the contents or some ef the 
contents of the note which allergedly was held by my 
client. Now it is clear that she did not testify to 


having read any part of the note but that with respect to 


the verbiage “This is a holdup," or something to that 
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effect, she attr :.- to spoken language by the 
male. 

Under thuse circumstances, the import of Miss 
Yu's testimony is basically that two young blacks appeared 
before her, that the ale spoke somewhat threatening words 
the woman nei.cner spoke nor exhibited anything which was 
threaten in nature. She spoke of a note but didn't 
say anything about its contents. 

Under those circumstances I would move for a 
dismissal of Count 3 as against Debra Green because there 


is no evidence on that cormt concerning the contents cf the 


note and absent any overt action on her part, absent 


language, which would show threats, there is really nothing 
against her on that count. 

THE ‘COURT: We heard the cross-examination 
which might have br aught something out. Frankly, I know 
there was cross-examination of her. He only heard a 
portion of che testimony. At this time I'll hear from 
Mr. Reilly. 

MR. PEILLY: Your Honor, I think there is 
circumstantial evidence that the note was a holdup note. 
She looked at it and turned the alarm on. Just on the 
basis of th: testimony referred to so far she clearly is 


guilty of aiding and abetti.ug. She was there with Mr. 
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Green. She was supporting him in the transaction. 


I think under those circumstances she was guilty of assist- 


ing in the holdup of the’ «x. 

MR. THAU: iuvsent a recital of what the note 
contained, how can Mr. Reilly call it a supporting note? 

He is inferring certain things which go beyond the 
permissible bounds here. Basically what this weman says 
is that these two people cam there, the male showed some- 
thing; she showed a piece of paper. Then he said, 
"She's done it. She's pushed a button,” or whatever, 

and they took off. 

MR. REILLY: I'll add to that, your Fonor, that 
my recollection is the same as Mr. Thau, that she said she 
looked at the note which said, "This is a holdup." L was. 
surprised to hear the way the reporter gave it in the 
reading anc I know it controls, but I wonder whether he 
would examine his notes again and whether we could hear that 
again. 

MR. THAU: I don't debate the accuracy. 

As a matter of fact, I remember vividly going to Mr. Mitchell! | 
after that anc asking him whether this lady had testified 

to the threatening words being in that note. I was relyin 
on 3500 material which does suggest -- 


MR. REILLY: There was ample opportunity for 
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cross~examination to clear up any doubt. 

MR. THAU: I certainly wasn't going to bring 
that out. 

THE’ COURT: I am not ,repared, absent a hearing 
of all her testimony, to grant your motion at this time. 

I suggest that you would have an opportunity, if, as and 
when the jury finds your client guilty on this count to 
make or renew the motion. 

MR. THAU: Yes. 

THE COUFT: At this point I'm going to deny it 
because I haven't heard all the testimony. It is without 
prejudice to your renewing tne motion. 

MR. MITCHELL: Can we be excused? 

THS COURT: Yes, counsel and the deferdants 
are excused. Would everyone please be back at 2.30. 

(Recess.) 

THE COURT: I have received a note from the 
jury which has been marked Court Exhibit 2 for identifica- 
tion. The note appears to be a request fox evidence; 

"One, evidence - demand note. 

"Two, evidence - gun. 

"Three, evidence - bullets. 

"Four, evidence - holster." 


I propose to send in Government's Exhibit 7 in 
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eviience, which is the note, 8, 8-A and 8-B, which are 
the gun, bullets and the holster. 

Is there any objection? 

MR. THAU: No, your Honor. 

MR. MITCHELL: No. 

MR. REILLY: Nec. 

THE COURT: Let the record reflect that the 
items are now being sent in to the jury room. 

(Recess .) 

THE COURT: I have received the following four 
notes from the jury. The first one, Court Exhibit 3 for 
identification says: 

"Te stimony of Churilla in reference to 

James' attire - specificaliy fur collar.” 

The next note, Court Exhibit 4 for identifica- 
tion reads as follows: 

"Sorry! Cancel our last request." 

Gentlemen, { regard these two notes as 
canceling each other out. 

The next note, which is Court Exhibit 5 for 
identification, reads: 

"Churilla's description of Debra A clothing, 

B, face. Also Churilla's identification of 


Debra in court." 
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And the final one: 


3 "Judge's charge concerning code of aiding 

4 and abetting. We need the rules, Title 18, 

5 U.S., Sration 2113(a), (ad), and 2." 

6 The reporter has been able to locate the testi- 
7 mony wjich has been requested. Before bringing the. jury 
8 out let us locate the portion of the charge which was 

9 refer_<d to in the last note. I would propose that the 
10 | statutes to which reference has been made be read and, in 
ll addition to that, that the portion of my charge on aiding 
122 and abetting be read. 
13 The statutes are contained in Request No. 2 

14 and the aiding and abetting portion in Request No. 10. 


Is there anyone who feels that any additional portions of 


the charge should be read to the jury in response to the 


17 last note, which is marked now Court Exhibit 6 for 

18 identification. 

19 (Court Exhibit 6 was marked for iden- 
tification.) 

21 MR. REILLY: As I read the note, they ask for 

2 the rules governing those two statutes. The mere 

2 reading of the statute would be insufficient within the 

2 scope 2f this note, which appears to be asking what the 

rs) elements are that would make out an offense under these 
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statutes. I realize you would have to tead a sub- 
stantial part of the charge. 

T.2 COURT: I would read them the portion on 
aiding and abetting. That appears to be what they are 
concentrating on. I would ask them at the end if they 
wish any move as to it. 

(Jury present. 

THE COURT: Good afternoon, ladies and gentlemen. 

I have four notes which I have received 
from you since we were togeher last. There may have 
been more and we have sent exhibits in. In any event, 
I presently hold four notes. The first of them, which 
reque ted the testimony of Miss Churilla. 

"In reference to James' attire - specifically 

fur collar" 
was followed by a second note which says" 

"Sorry! Cancel our last request.” 

I have met with counsel and we believe that 
those notes cancel ‘themselves out. 

Your third and fourth notes request: 

"Pirst, Churilla's description of Debra A 

clothing, B, face. Also Churilla's identification 


of Debra in court." 


I have asked the Court Reporter to select 
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portions of the testimony which we believe were requested 
by your note and he will read them in a moment or two. 
Your final note covered my charge concerning 
aiding and abetting and you asked for the rules governing 
Title 18, United States Code, Sections 2113(a), ‘d) and 2. 
I have asked the Court Reporter after he 
finishes reading the testimony to read those si atutes 
that reference is made to here and to read to you the 
portion of my charge covering aiding and abetting. In 
the event after you have heard that portion of the charge 
you want further portions such as the elements of the 
crime, .f when you retire to your jury room you send me 
a note I'll bring you out immediately to read anything 
else. I tried to limit the reading of the charge to 
what I thought was your specific request. But if I 


have erred on the side of brevity and you want to hear 


the elements of the various crimes, 1, 3, 3 and 4 as I gave 


them to you, just send me a note and we will continue with 
that material. 

We'll proceed now to the t. stimony of the 
witness Miss Churilla regarding what you have asked for. 

(Record read.) 

THE COURT: Ladies and gentlemen, we have com- 


e 


pleted reading the portions of the testimony which we 
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believe you wanted tohether with the portions of the chitze 
which we believe that you wanted. If you desire any 
additional testimony or if you desire any additional 
portions of the charge, we will be here awaiting a further 
note from you. 

The jury is excused and instructed to continue 
their deliberations. 

(The jury left thd courtroom.) 

THE: COURT: Gentlemen, I have just received a 
note from a juror who spoke with the Court in the presence 
of counsel yesterday afternwon, and I will read the note; 

"Your Honor, yesterday I brought to your 

attention that because of my religious beliefs I 

had to be home by 8 p.m. I was told not to worry. 
At this point I am afraid that the jury might not 
reach a decision before 7 p.m., which is the 
absclute latest that I can leave. Could the 


Court please advise me? 


"Judith Levy.” 


THE COURT: Gentlemen, I propose to respond to 
the note with a very brief response to Juror Levy: 

"Do not worry." 

I will sign it. 


Is that agreeable to all? 
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MR. REILLY: Yes, your Honor. 

MR. THAU: It is to me. 

MR. MITCHELL: Yes. 

(Recess .) 

THE COURT: I have Received a note from the 

jury, Court Exhibit 8 for identification: 

“Dear Judge, is it permissible tor us to ask 
for a magnifying glass which will be used in 
weighing the evidence?" 

It is signed "The Forelady." 

Does anybody have any objection to Miss Kruger 

sending a magnifying glass in to the jury? 

MR. MITCHELL: No. 

MR. THAU: No. 


MR. REILLY: No. 


a 


THE COURT: Off the record. 

(Discussion off the record.) 

(Recess .) 

THE COURT: Gentlemen, it is now approximately 
6 o'clock. In view of the note from Juror Levy I have 


concluded not to continue the jury's deliberations beyond 


0.45 this evening. Needless to say if the jury reports 


a verdict by that hour what I'm about to say will be 


= = es sm me 


academic. 
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Assuming we reach that hour, I would be 
prepared to sena in to the jury precisely at 6.45 or maybe 
even at 6.30 a note: 

"Has the jury reached a verdict on any count 

or as to any defendant on any count? Yes or no." 

Then if the answer was yes I would propose 
to bring the jury out and take a partial verdict and then 
send . home and direct that they return on Monday at 
10 a.w. to continue their deliberations. 

Mr. Thau, do you have any objections to that 
procedure. 

MR. THAU: None at all. 

THE COURT: Mr. Mitchell? 

MR. MITCHELL: I object to that procedure. 

THE COURT: Would you state your grounds, 
please? 

MR. MITCHELL: I feel that if the jury decides 
on all the counts they may change their mind while they 
are deliberating, as has happened before Judge Stewart 
recently. I feel that in order to protect the defendant 
there should be no taking of a verdict until they reach a 
verdict on all counts or are in position to state that 
they have reached them on some eventually but can't reach 


a verdict on the others, hut I would object to taking a 
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partial verdict. 

THE COURT: Mr. Reilly? 

MR. REILLY: Mr. Mitchell's position seems to 
be inconsistent with the supplemental instruction he asked 
your Honor to give, that the jurors consider only the 
evidence with respect to each particular count. It would 
seem to me if they reach a determination as to one count 
they obviously wouldn't be influenced with respect to any 
other count by that evidence and, vice versa. In any 
event, the Government has no objection to your procedure, 
your Honor, since it is the sensible one. 

MR. THAU: If the weight or the pa sion with 


which one either goes along with your proposal or opposes 


it is going to have any bearing here ~~ at first I said I 


bave no objection. I urge it strongly. Let's put it 
that way. 

'S COURT: I wili overrule Mr. Mitchell's 
objection. 

I will now prepare a note which we will hold 
until 6.30. Before sending the note in I will read it 
to counsel to see if it is agreeable. 

(Pause.) 

THE-COURT: Gentlemen, I have drafted the 


following note: 
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"Members of the jury, has the jury reached 
a verdict as to any defendant on any count? 

Please answer yes or no." 

Recognizing your objection, Mr. Mitchell, is 

the note as such satisfactory as to fomna? 

MR. THAU: It is to me. 

THE COURT: Mr. Mitchell, reserving your objec- 

tion, do you now find the note satisfactory as to form? 

MR. MITCHELL: As to form, yes. 

THE. COURT: Mr. Reilly? 

MR. REILLY: Satisfactory as to form, your 

Honor. 
THE COURT: Very well. I will date it June 18, 
1976 at 6.30 p.m. We will send it in then. 

(Recess.) 

THE COURT: Gentlemen, it is 6.30. I suggest 

that: I send the following note in to the jury: 

"June 18, 1976, 6.30 p.m. 

"Members of the jury, has the jury reached a 
verdict as *o any defendat on any count? Please 
ansver yes or no. 

“Jaise Ward." 


Is that satisfactor,? 
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THE COURT: As to form with your objection 
remaining, Mr. Mitchell. 

MR. REILLY: Satisfactory to the Government. 

(Recess.) 

THE COURT: We have received a note from the 


jury which we will mark as the next Court exhibit. 


"Dear Judge; 


"We would like to hear the entire testimony 
of Churilla by prosecutor and defe e. Thank you, 
the jury." 
Would you mark this as the next Court exhibit. 
I suggest that at this point, it being 6.30, 
that that testimony would take a sufficiently long time 
so that we should await a response to the note, because 
I don't believe that our reporter could read the testimony 
in half an hour and we have the problem with Juror No. 10, 
Mrs. Levy. So if it is agreeable to you all we'll 
wait to see if there is any response. 
(Pause.) 
THE COURT: We have received a response: 
"Yes." 
It is my intention in view of that to bring 
the jury out, have Miss Kruger check their attendance, 


ask the Forelady if the jury has reached a verdict as to 
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any defendant on any count and if she says "Yes" to ask 
as to whom, and if she gives a name, to ask as to what 
count or counts, and then to inquire as to the verdict. 

Is that a satisfactory procedure? 

I recognize, Mr. Mitchell, you have an objection 
to taking a partial verdict. I'm concerned now with the 
procedure and if anyone has a better one I'll hear him. 

MR. THAU: The procedure is satisfactory to me, 
your Honor. 

MR. REILLY: Satisfactory to the Government. 

THE COURT: Very well. 

MR. REILLY: Can we ask that the Marshal bring 
the evidence in as well? 

THE COURT: Yes, because it is my intention 
to send the jury home. Perhaps after we have heard their 
verdict we can have a brief side bar and determine from the 
verdict what we will do. 

At this time, Miss Kruger, before we bring the 
jury in I would ask you to mark the last response from the 
jury, the single sheet of paper with the word "Yes" as a 
Court exhibit and I will ask the Marshal at this time to 
bring in the jury. 

(Jury present.) 


(Jury roll taken; all present.) 
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THE CLERK: Madam Forelady, has the jury 


reached a verdict as to any defendant on any count? 
THE COURT: Madam Forelady, has the jury 


reached a verdict on any defendant as to any count? 


THE FORELADY: Yes, we have. 

THE CLERK: Which defendant, or both? 

THE PORELADY: James Melvin Green. 

THE COURT: On what count or counts has 
jury reached a verdict with regard to the defendant 
Melvin? 

THE FORELADY: Count 1, Count 2, Count 3, 
Count 4 and 5. 


THE CLERK: Madam Plorelady, what is your 


verdict as to the defendant James Melvin Green as charged 


.in Count 1, guilty or not guilty? 


THE FORELADY: Guilty. 
THE CLERK: Count 2? 
TIE FORELADY: Guilty. 
THE CLERK: Count 3? 


THE FORELADY: Guilty. 


THE CLERK : Count 4? 


THE FORELADY: Guilty. 


THE CLERK: Count 5? 


THE FORELADY: Guilty. 
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THE CLERK: Ladies and gentlemen of the jury, 
listen to your verdict as it stands recorded: 

You say you find the defendant James Melvin 
Green guilty on all five counts and so say you all. 

THE COURT: Mr. Mitchell, would you wish the 
jury polled? 

MR. MITCHELL: Yes, your Honor. 

THE COURT: At this time, ladies and gentlemen, 
Miss Kruger will inquire of each of you whether the 
verdict as it stands recorded, the verdict finding the 
defendant James Melvin Green guilty on all five counts, 
is your verdict. If you would, answer yes if it is and 
no if it isn’t. 

Miss Kruger will poll the jury. 

(In answer to the question "Is that your 


verdict?" all jurors answers in the affirmative.) 


THE COURT: Madam Forelady, has the jury reached 


a v-~tdict with regard to the defendant Debral Fennell 
Green on any count or counts? 

THE. FORELADY: Yes. 

THE COURT: With reference to which counts has 
the jury reached a verdict on the defendant Debra Fennell 
Green? 


THE FORELADY: Counts 3, 4 and 5. 
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THE COURT: As I understand it, the jury has 
not reached a verdict with respect to the defendant 


Debra Fennell Green on Count 1 and Count2; is that 


correct. 
THE FORELADY: That is correct. 


THE CLERK: Madam Forelady, what is your verdict 


as to the defendant Debra Fennell Green as charged in 
Count 3? 

THE FORELADY: Guilty. 

THE CLERK: Count 4? 

THE FORELADY: Guilty. 

THE CLERK: Count 5? 


THE FORELADY: Guilty. 


THE CLERK: Ladies and gentlemen of the jury, 
listen to your verdict as it now stands recorded: 


You say you find the defendant Debra Fennell 


Green guilty on Counts 3. 4 and 5, and so say you ali. 


THE COURT: Mr. Thau, do you want the jury 


MR. THAU: If you please, your Honor. 

THE COURT: Ladies and gentlemen, we are going 
to inquire of each of you whether the verdict as it stands 
recorded against Debra Fennell Green, the verdict of guilty 


on Counts 3, 4 and 5, is your verdict. 
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1 || mes 253 
2 (In answer to the question "Is that your 
3 verdict?” all jurors answered inthe affirmative.) 
H 
4 | MR. THAU: At this time, your Honor, the defendant 
5 Debra Fennell Green moves for a mistrial as to Counts 1 
+ and 2. 
i] 
7 THE COURT: I wov’d suggest we move to the side 
® | bar. If the jury will please wait I will confer with 
s | counsel very briefly. 
10 (At the side bar.) 
ll | MR. REILLY: Your Honor, if your Honor grants 
12 | a mistrial at this time the Government will interpose no | 
13 | objection. 
14 | (In open court.) 
15 THE COURT: The motion for a mistrial made | 
16 | by defendant Debra Fennell Green on Counts 1 and 2 is 
| 
17 | granted. | 
18 | The jury is discharged with the thanks of the 
19 Court. I would like to take this opportunity to speak 
2 | with you for a moment before you leave. 
21 | This jury, like the great majority of juries 
2 with which I deal carried out its duties in a conscientious | 
23 | fashion. All I ask of jurors is to do justice as they | 
% see it, take their good consciences into the jury room and | 
5 when they leave the jury room and leave the Courthouse, | 
| | 
| | 


mcs 
take their good consciences wi jh them. 
I believe this jury has done what they believe 
was right to do. I never tell a jury whether I agree 
or disagree with their verdict, but I do tell them as they 


leave whether I consider that they have been diligent and 


conscientious. It is my opinion that this jury has been 


diligent and conscientious. 


The jury is discharged with the thanks of the 


Thank you. 


(Jury discharged.) 

THE COURT: I am prepared to hear any motions 
which counsel would wish to make at this time. 

MR. THAU: May we reserve motions for the day 
of sentence? 

THE COURT: You may. 

MR. THAU: Thank you. 

MR. REILLY We have an application at this 
time to have both defendants remanded. 

THE COURT: They are presently in custody, as 
I understand it. They are subject to a warrant, as I 
understand it, from the State of New Jersey. 

MR. REILLY: That is correct. 


— 


MR. THAU: The District of New Jersey. 
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1 mcs sie : 
- MR. %7).4Y: I would not like the District 
3 | of New Jersey to be , enalized through a misunderstanding. 
4 I would ask that remand due to this conviction be entered 
5 | now. 
6 | THE COURT: The application of the Government 
7 | for remand of Debra Fennell Green and James Melvin Green 
8 | is granted. 
3 | Does the Government wish to maxe any disposition 
10 | at this time of Counts 1 and 2 as they relate to Debra 
ll | Fennell Green? 
- | MR. REILLY: We would prefer not to at this 
is | time. 
14 | THE COURT: Very well. 
15 | The Court will set a date for sentence. 
16 Mr. and Mrs. Green will remain in custody so I think we 
| 
17 ) should set a date approximately four weeks from now. 
18 ; MR. MITCHELL: Your Honor, I don't know what 
| your plans are, but I won't be available until the first 
week in August. | 
21 THE COURT: Let us see what the schedule is. 
2 | Mr. Thau, what is your schedule? 
23 | MR. THAU: I expect to be tryinc a few cases | 
24 | here and there. When I'm on trial, as your Honor knows | 
, 3 from having seen me run around, I can generally handle 


mcs 
matters at 4.30 and 9.30. August would be difficult 
but in a pinch I could have someone stand in for me. 
THE COURT: I'm thinking cf Tuesday, August 3. 
MR. MITCHELL: Yes. 
MR. THAU: Fine. 


THE COURT: Is that satisfactory to the 


MR. REILLY: Yes. 

THE COURT: The sentencing of James and Debra 
Green is set down for Tuesday, August 3 at 9.30 a.m. in 
Courtroom 35, which is where I expect to be sitting in 
August. The defendants are remanded. 

Anything further? 

MR. REILLY: No, thank you. 

MR. MITCHELL: Thank you. 


MR. THAU: Thank you. 
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